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RECFIVEO
BEFORE THE LAND USE BOAR OF APPEALS

OF THE STATE OF OREGON
S - P '1. ï .~ n 1?t. ~ -. t. _ 'Cv

City Attorneys Ofice
CHRSTOPHER HILL,

Petitioner,

vs.

CITY OF PORTLAND,
Respondent,

and SEP20'12 Át'110:13 LUSH

VERIZON WIRELESS
Intervenor-Respondent.

LUBA No. 2012-036

FINAL OPINION
AN ORDER

Appeal from City of Portland.

Linly F. Rees, Deputy City Attorney and Kath S. Beaumont, Senior Deputy City
Attorney, Portand, filed a joint response brief and Kath S. Beaumont argued on behalf ofrespondent. .

Phillip E. Grllo, Portland, filed a joint response brief and argued on behalf of
intervenor-respondent. With hi on the brief was Davis Wright Tremaie LLP.

RYAN, Board Member; BASSHA, Board Chair; HOLSTI, Board Member,
paricipated in the decision.

AFFIRD 09/20/2012

You are entitled to judicial review of ths Order. Judicial review is governed by the
provisions ofORS 197.850.
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1 Opinon by Ryan.
2 NATUR OF THEDECISION

3 Petitioner appeals a city council decision granting a conditional use permit to

4 constrct a 45-foot tall monopole tower.

5 MOTION TO INTERVENE

6 Verizon Wireless, the applicant below, moves to intervene on the side of the

7 respondent. There is no opposition to the motion and it is granted.

8 FACTS

9 The subject propert is zoned General Commercial (GC) with a bufer overlay zone

10 along the southern boundar that is approximately 80 feet wide. The nortern boundar of

11 the subject propert is adjacent to SE Foster Road. The properties to the east of the subject

12 propert are zoned GC and are developed with commercial uses. The properties to the west

13 and south of the subject propert are zoned residential and developed with residences.

14 Intervenor applied for a conditional use permt to constrct a 45-foot tall monopole.

15 cellular communcations tower with 2,000 feet of an existing monopole tower. i The tower

16 is proposed to contai between 9 and 12 antennas on which will be mounted a tota of 16

17 tranmitters that tranmit signals in diferent diections in thee frequency bands, the 700

18 MH band, the 800 :M cellular band, and the 1900 MH PCS band. Record 259, 261,

19 1257. Intervenor's engineer estimated that a tranmitter operating in the 750 MH band

20 would emit 759 watts of power, that the tranmitters operatig in the 800 MH band would

21 emit 301 watts, and the tranmitters operating in the PCS band would emit 391 watts.

22 Record 1257.

i PCC 33.274.035(B) requires a conditional use permit for the tower because it is proposed tq be located

with 2,000 feet of an existig tower. Oterwise, the communcations tower would be a permtted use in the

GC zone.
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1 The hearings officer denied the application, and inteI-enor appealed the decision to

2 the city counciL. The city council approved the application, and this appeal followed.

3 FIRST ASSIGNMENT OF ERROR

4 A. Introduction

5 Portland City Code (PCC) 33.815.225 provides approval criteria for Radio Frequency

6 Transmission Facilities (RFTF). RFTF is not defined in the PCC. PCC 33.815.225(C) sets

7 out the approval criteria for "facilities operating at 1,000 watts (Effective Radiated Power)

8 ERP or less * * *." The approval criteria for "all other Radio Frequency Transmission

9 Facilities" are set out at PCC 33.815.225(D). A key issue in this appeal is whether PCC

10 33.815.225(C) or (D) applies to the application. The approval criteria in PCC 33.815.225(C)

11 and (D) are similar, except that (C)(l) requires the applicant to prove that the tower "is the

12 only feasible way to provide the service, including documentation as to why the proposed

13 facility canot feasibly be located in a right-of-way," and (C)(2) though (4) include

14 requiements relating to the design and appearance of the tower and accessory equipment.

15 PCC 33.815.225(D) does not include those requirements, but includes a criterion not found in

16 PCC 33.815.225(C): the city must determne "(b)ased on the number and proximity of other

17 facilties in the area, the proposal will not signficantly lessen the desired character and

18 appearance of the area." The text ofPCC 33.815.225(C) and (D) is set out in Appendix A.

19 PCC 33.910 defines "Effective Radiated Power" or ERP as "(a) calculation of the

20 amount of power emitted from a radio frequency antenna." Federal Communcations

21 Commssion (FCC) rules set limts on the ERP emissions for transmitters of different

22 frequency bands, as follows: The ERP limt for 800 MHz cellular transmitters is 500 watts,

23 and the ERP limit for 700 MH and PCStransmitters is 1000 watts. Record 260; 47 CFR

24 §22, §24, and §77. Each of the transmitters proposed to be mounted on the tower will emit

25 power at levels below the FCC limits for the frequency band specified in the FCC rues.

i'
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1 B. First Assignment of Error

2 Intervenor sought approval under PCC 33.815.225(C). The heargs offcer denied

3 the applications because he concluded that intervenor had not demonstrated that its proposed

4 monopole tower is a "facility. operating at 1 000 watts ERP or less" under PCC

5 33.815.225(C).2 Record 618. Intervenor appealed the decision to the city counciL.

6 The city council found that the phrase "facilities operating at 1000 watts ERP or less"

7 in PCC 33.815.225(C) is ambiguous because the PCC does not define the term "facilities"

8 and the dictionar defintion of the word does not resolve the ambiguity. The city council

9 also concluded that the PCC 33.810 definition of ERP, quoted above, does not resolve the

10 ambiguity regarding how to calculate power for the purose of applyig PCC 33.815.225(C).

11 See n 2. In order to resolve the ambiguty, the city council relied on evidence regarding the

12 city's intent in enacting the curent version of PCC 33.815.225(C) in 2004. The city

13 concluded that legislative history of the 2004 enactments demonstrated that the city enacted

14 PCC 33.815.225(C) in order to treat wireless facilities consistently with FCC emission

15 thesholds for wireless facilities that had recently been enacted, which calculate emissions on

16 a per transmitter basis.3 Based on that evidence, the city council concluded:

17 "(TJhe City's 1,000 watt ERP theshold should be interpreted in a maner that
18 is consistent with FCC power limts, which are calculated by chanel, not by
19 antenna as the heargs offcer concluded, nor by adding together all' of the

20 power from al of the chanels, from all of the antennas, in all directions, as
21 argued by (petitioner).

22 "*****
23 "In short, while there are thee plausible interpretations of the phrase
24 'facilities operating at 1,000 watts ERP or less' in PCC 33.815.225(C), the

2 The heargs offcer relied on the PCC 33.810 defiition ofERP to conèlude that the proposed tower did
not fall under the PCC 33.815.225(C) ERP theshold, by calculating the ERPof a single antenna. More than
one transmitter wil be mounted on each antenna.

3 We understand intervenor and the city to use the word "transmittet' and "chanel" synonymously to refer

to a device that transmits a cellular or PCS signaL.
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1 interpretation proposed by BDS staff and the applicant is the most plausible.

2 It is the most plausible interpretation because computing ERP by chanel, for

3 puroses of determinig compliance with FCC power limits, is consistent with

4 stadard engineerig practices, it is consistent with federal law and it is
5 consistent with the legislative history of the City's 1,000 watt ERP theshold."
6 Record 18.

7 In his first assignent of error, Petitioner argues tlat the city erred in determning

8 that PCC 33.815.225(C) rather than (D) applies and that the city erred in failing to adopt

9 findings that PCC 33.815.225(D)(1) is satisfied. The cru of petitioner's argument is that

10 because the aggregate of the ERP from all of the proposed transmitters to be located on the

11 pole exceeds 1000 watts the proposed monopole tower is not, as the city council found, a

12 "facilit(y) operating at 1000 watts ERP or less". Accordingly, petitioner argues, the city

13 should have applied PCC 33.815.225(D) to the application. In support of his argument,

14 petitioner focuses on the word "facility" in PCC 33.815.225(C) and argues that "facility"

15 includes all devices that produce radio frequency emissions. Petitioner cites other provisions

16 of the PCC that use the word "facility," "antenna," and "transmitter" and argues that the city

17 knows how to use the word "transmitter" when it is referrg to a single device that transmits

18 a radio frequency signal.

19 Petitioner also challenges the city council's reliance on legislative history in the

20 record regarding the intent of the city in enacting the 2004 version of PCC 33.815.225(C),

21 and argues that the city is prohibited by PCC 33.700.070 from considerig that legislative

22 history.4 PCC 33.700.070 provides general rues for application of the PCC. Accordig to

4 Petitioner specifically relies on the following subsections ofPCC 33.700.070:

"33.700.070 General Rules for Application of the Code Language.

"The rules of this section apply to ths Title and any conditions ofa land use approval granted
under this Title.

"A. Reading and applying the code. Literal readings of the code language wil be used.
Regulations are no more or less strct than as stated. Applications of the regulations
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1 petitioner, PCC 33.700.070 does not list reference to legislative history ofPCC provisions as

2 a permssible way to apply the PCC and therefore the city is prohibited from considerig the

3 legislative history of the enactment ofPCC 33.815.225(C).

4 Intervenor and the city (together, respondents) .respond that the city council's

5 interpretation ofPCC 33.815.225(C) must be afire,d under ORS 197.829(1) and Siporen v.

6 City of Medford, 349 Or 247,243 P3d 776 (2010).5 As relevant here, ORS 197.829(1)(a) and

7 (b) require LUBA to affrm the city council's interpretation of the PCC uness the

8 interpretation is "inconsistent with the express language of the comprehensive plan or land

9 use regulation;" or "inconsistent with the purose for the comprehensive plan or land use

10 regulation(.)" Under Siporen, where the city council plausibly interprets its land use

that are consistent with the rules of this section are nondiscretionar actions of the
Director ofBDS to implement the code. The action of the Director ofBDS is fiaL.

"B. Ambiguous or unclear language. Where the languge is ambiguous or unclear, the
Director of BDS may issue a statement of clarfication processed though a Type II
procedure, or initiate an amendment to Title 33 as stated in Chapter 33.835, Goal,
Policy, and Reguation Amendments.

"* * * * *

"G. Applying the code to specific. situations. Generally, where the code canot list
every situation or be totally defitive, it provides guidance though the use of

. descriptions and examples. il situations where the code provides ths guidance,the
dèscriptions and examples are used to -determine the applicable regulations for the
sitUation. If the code regulations, descrptions, and examples do not provide adequate
guidance to clearly address a specific situation, the stated intent of 

the regulation and
its relationship to other regulations and situations are considered."

5 As relevant, ORS 197.829(1) provides:

"(I) The Land Use Board of Appeals shall af a local governent's interpretation of
its comprehensive plan and land use regulations, uness the board determines that the
local governent's interpretation:

"a) Is inconsistent with the express language of the comprehensive plan or land
use regulation; (or)

"(b) Is inconsistent with the purose for the comprehensive plan or land use
regulation(. )"
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1 regulations, LUBA must afrm the interpretation uness it is inconsistent with all of the

2 express language of the regulations or with the purose of the regulation.

3 We agree with respondents that the city's interpretation ofPCC 33.815.225(C) is not

4 inconsistent with the express language of the PCC or with the purose of the regulation and

5 is required to be affirmed under ORS 197.829(1) and Siporen. The meanng of the key term

6 used in PCC 33.815.225(C), "facility," is not clear, is not defined in the PCC, and the

7 dictionar definition of the word is not particularly helpful in discernng the intent of the city

8 in enacting the provision. Although petitioner presents a reasonably strong textual and

9' contextual argument, we canot say the city's interpretation is "inconsistent with the express

10 language" ofPCC 33.815.225(C), because the PCC does not define the term "facility." ORS

11 197.829(1)(a).

12 The legislative history in the record regarding the city's intent in enacting the curent

13 version ofPCC 33.815.225(C) indicates that the purose of the 1,000 watt ERP theshold in

14 PCC 33.815.225(C) is to conform the PCC to the FCC's power limts for wireless facilities,

15 and the record indicates that the FCC rules require ERP limts for wieless facilities to be

16 calculated by transmitter. Record 150-51, 561-78. That legislative history supports a

17 conclusion that the city's interpretation of the phrase "facilities operating at 1,000 watts ERP

18 or less" is not "inconsistent with the purose for the * * * land use reguation." ORS

19 197.829(1)(b)., Because the city's interpretation is not inconsistent with either the "express

20 language" or the "purose" of the regulation, we must af the city's interpretation.

21 We also disagree with petitioner that the city is prohibited from considerig that

22 legislative'history simply because PCC 33.700.070 does not specify that legislative history

23 may be used in constring the PCc. Whle PCC 33.700.070(A), (B) and (G) all provide

24 guidance in interpretation and applying the PCC, none of those subsections of PCC

25 33.700.070, nor any other subsection of PCC 33.700.070, prohibit consideration of relevant

26 legislative history. Reference to competent legislative history can be a legitimate way to
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1 ascertain the meanng of an ambiguous statute. ORS 174.020(3); State v. Gaines, 346 Or 160,

2 171-73,206 P3d 1042 (2009). The same rules that govern constrction of statutes apply to

3 the constrction of muncipal ordinances. Lincoln Loan Co. v. City of Portland, 317 Or. 192,

4 199, 855 P2d 151 (1993). The city did not err in relying on the legislative history of PCC

5 33.815.225(C).

6 The first assignent of error is denied.

7 SECOND ASSIGNMENT OF ERROR

8 PCC 33.815.225(C)(1) requies that "(t)he applicant must prove that a tower that is

9 * * * within 2,000 feet of another tower is the only feasible way to provide the service,

1 0 including documentation as to why the proposed facility canot feasibly be located in a right-

11 of-way." ,In his second assignent of error, petitioner argues that there is not substatial

12 evidence in the record to support the city's conclusion that intervenor satisfied its burden to

13 show that the proposed tower "is the only feasible way to provide the service" under PCC

14 33.815.225(C)(1) and that the city's fmdings are inadequate to explai why PCC

15 33.815.225(C)(l) is satisfied. According to petitioner, durg the proceedigs below,

16 petitioner and others proposed alternative sites for locating the tower that are with

17 intervenor's coverage area, and intervenor did not analyze those sites or explai why locating

18 the tower at the proposed location is the only feasible way to provide the service. Petitioner

19 argues thatremand is requied for the city to address the alternative sites.

20 Respondents point to evidence in the record explaig that petitioner's proposed

21 alternative sites are not feasible sites because they are located outside of the search area

22 identified by intervenor for meetig its coverage objectives, and the fact that the sites are

23 located withn intervenor's coverage area is not relevant in determg where to locate a

24 tower in order for transmitters to meet identified coverage objectives. Respondents also

25 point to fidings adopted by the city council that conclude that intervenor satisfied its burden

26 to show that co-location is not feasible because: (1) the heights of existig towers are
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1 inadequate, and (2) co-location on an existing rooftop facility is not feasible due to structual

2 intègrty of the rooftop. The city council also concluded that location withn the existing

3 right of way is not feasible because there is not suffcient area within the right of way to

4 locate all of the necessar equipment. Record 22-23. Petitioner does not acknowledge either

5 the evidence or the findings or otherwse explain why the city's findings are inadequate to

6 explain why the city council found that PCC 33.815.225(C)(1) is satisfied.

7 The second assignent of error is denied.

8 TIl AN FOURTH ASSIGNMNTS OF ERROR

9 In ~s thrd assignent of error, we understand petitioner to argue that there is not

10 substatial evidence in the record to support the city's decision because the city relied on

11 evidence provided by an engineer who is not licensed in Oregon. Petitioner argues that the

12 evidence provided by that engineer is the "only evidence in the record that the proposed

13 project would meet the project purose of better in-building coverage * * *." Petition for

14 Review 10. However, none of the applicable approval criteria cited to us by petitioner

15 requie the city to determne whether the proposal meets a "project purose." In addition,

16 petitioner does not identify any approval criteria that require that proof of compliance with

17 the criteria must be supplied by an engineer licensed in the State of Oregon. Where none of

18 the applicable approval criteria requie that evidence must be provided by an engieer

19 licensed in Oregon or requie the city's decision to be based solely çm the testimony of a ,

20 licensed engineer, the fact that the engineer is not licensed in Oregon, by itself, is not a basis

21 to reverse or remand the decision.

22 PCC 33.815.225(C)(5) requies the city to determine that "(P)ublic benefits of the use

23 outweigh any impacts which canot be mitigated(.l" In his four assignent of error,

24 petitioner repeats arguents under the thd assignent of error, contending that the city's

25 conclusion thatPCC 33.815.225(C)(5) is satisfied is not supported by substatial evidence
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1 but studies impacts of cellular towers on propert values in a different state and a different

2 countr. Record 83.

3 Petitioner does not identify any approval criterion that requires evidence or findings

4 regarding the impact of the tower on propert values, but appears to presume that such

5 evidence is an essential consideration under the "public benefits" criterion at PCC

6 33.815.225(C)(5). Petitioner faults the applicant for failing to provide its own evidence of

7 impacts on property values, and the city for failing to adopt findings addressing the issue.

8 However, the city adopted detailed findings regarding the public benefit of the proposed

9 tower under PCC 33.815.225(C)(5), and it is reasonable to conclude that the city chose not to

10 rely on petitioner's evidence about potential impacts on propert values because that

11 evidence was speculative and was not specific to the area where the proposed tower would be

12 located, in determng that the public benefits of the use outweigh any impacts that canot

13 be mitigated. In that circumstace, and without more concrete and specific evidence or an

14 approval criterion that requires the city to specifically consider whether the tower will impact

15 propert values, we do not th it was error for the city to fail to adopt findigs addressing

16 the potential impact of the tower on propert values. See Clark v. Coos County, 53 Or

17 LUBA 325, 342-3 (2007) (a local governent is not requied to adopt findigs specifically

18 addressing the impacts of a cell tower on propert values where an applicable approval

19, criterion requies the local governent todetermewhether the cell tower is "compatible"

20 with surounding properties but does not specifically requie consideration of impacts on

21 propert values, and the evidence that propert values will be afected is not overwhelmg).

22 The thid and fourh assignents of error are denied.

23 FIFTH ASSIGNMNT OF ERROR

24 PCC 33.274.040(C)(6) requires that the antennae on the tower maitain a mium

25 distace from habitable strctues as shown in Table 274-2. As explaied above, the

26 properties to the west and south of the subject propert are developed with residences. In its
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1 decision, the city imposed Condition D in order to increase the distance-between the adjacent

2 residences and the proposed tower and equipment. Condition D.provides:

3 "The applicant shall relocate the facility from the originally proposed area
4 behind the adjacent building, to around the corner and along the southeast

5 façade of that building. Alternatively, any location on the site that is closer to
6 SE Foster Road, farer away from residences, and east of the southeast
7 façade of the adjacent building, will satisfy this condition." Record 36.

8 In his fifth assignent of error, we understand petitioner to argue the city's findings are

9 inadequate because Condition D makes the final location of the tower uncertain. According

10 to petitioner "(b )ecause some (of the) approval criteria are location dependent or distance

11 dependent, factual findings are required for a specific location on the site." Petition for

12 Review 12.

13 Respondents respond that the only criterion that is location dependent is PCC

14 33.274.040(C)(6) and that the city specifically found that "(b)ecause Condition D requires

15 the facility to be located farher from adjacent residential strctues, the minimum siting

16 distance requiements in Table 274-2 will continue to be met." Record 28. Absent a more

17 developed arguent from petitioner, we do not agree that the city's findigs are inadequate

18 merely because Condition D requies the tower to relocated farer away from residential

19 development.

20 The fift assignent of error is denied.

21 SIXTH ASSIGNMNT OF ERROR

22 PCC 33.258.070(D)(2) requires that nonconformg development on the subject

23 propert be brought into compliance with the development standards' for landscaping and

24 screenig when the value of proposed alterations on the site, as determed by the Bureau of

25 Development Services (BDS), exceeds the theshold set out in PCC 33.258.070(D)(2)(a).6 In

6 PCC 33.258.070(D)(2) provides in relevant par:
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1 his sixth assignent of error, we understad petitioner to argue that the city erred in failing to

2 require in its decision that the subject propert to be brought into compliance with the

3 development standards, where there is evidence in the record that the cost of the project is

4 $150,000. Citing Rhyne v. MuZtnomah County, 23 Or LUBA 442 (1992), petitioner argues

5 that the city's decision impermissibly deferred makng a determnation regarding whether

6 nonconforming development upgrades are required to the building permit stage where there

7 is no opportty for public paricipation.

8 Respondents respond that the city did not defer makng a determnation regarding

9 PPCC 33.258.070(D)(2) because no determination regarding upgrades is required durng the

"Nonconformg development with an existing nonconforming use, allowed use, limited use,
or conditional use. Nonconforming development associated with an existig nonconforming
use, an allowed use, a limited use, or a conditional use, must meet the requiren;ents stated
below. When alterations are made that are over the theshold of Subparagraph D.2.a., below,
the site must be brought into conformance with the development standards listed in
Subparagraph D.2.b. The value of the alterations is based on the entire project, not individual
building permits.

"a. Thesholds trggerig compliance. The stadards of Subparagraph D.2.b., below,

must be met when the value of the proposed alterations on the site, as determined by
BDS, is more than $141,100. The following alterations and improvements do not
count toward the theshold:

"(1) Alterations required by approved fie/lfe safety agreements;

"(2) Alterations related to the removal of existig architectual barers, as
required by the Americans with Disabilities Act, or as specified in'Section
i 1 13 of the Oregon Strctual Specialty Code;

"(3) Alterations required by Chapter 24.85, Interi Seismic Design
Requirements for Existig Buildings;

"(4) Improvements to on-site stormwater management facilities in conformance

with Chapter 17.38, Drainage and Water Quality, and the Stormwater

Management Manual; and

"(5) Improvements made to sites in order to comply with Chapter 21.5,
Wellfield Protection Progr, requirements.

"(6) Energy effciency or renewable energy improvements that meet the Public
Purose Administrator incentive criteria."
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1 conditional use process. Rather, the city explains, the calculation of the value of the

2 proposed alterations and the determination as to whether nonconforming development is

3 required to be brought into compliance is made by BDS when the applicant requests building

4 permits, and final drawings and specifications are submitted. If the value of the proposed

5 alterations exceeds the threshold, afer excluding certain alterations and improvements from

6 the calculation under PCC 33.258.070(D)(2)(a)(1) - (6), then the city will require non-

7 conforming development upgrades as par of the building permt process. '

8 We disagree with petitioner that the city was required to determine, durg the

9 conditional use phase of the' proposed development, whether non-conformng development

10 upgrades will be required or that the city impermssibly deferrg finding compliance with

11 PCC 33.258.070(D). The city's explanation of how PCC 33.258.070(D)(2) is applied to

12 nonconforming development is consistent with the text of PCC 33.258.070(D)(2)(a), which

13 refers to a determnation by BDS regarding the value of proposed alterations on the site.

14 The sixth assignent of error is denied.

15 The city's decision is afrmed.
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1 Appendix A
2 33.815.225 Radio Frequency Transmission Facilties

3 "These approval criteria allow Radio Frequency Transmission Facilities in locations

"4 where there are few impacts on nearby properties. The approval criteria are:

5 "*****
6
7
8

"C.

9
10
11
12
13

14
15

16
17
18
19

20
21

22
23

24
25

"6.

Approval criteria for facilities operating at 1,000 watts ERP or less,
proposing to locate on a tower in a C or EX zone more than 50 feet from an
Rzone:

"1. The applicant must prove that a tower that is taller than the base zone
height standard allows or is within 2,000 feet of another tower is the
only feasible way to provide the service, including documentation as
to why the proposed facility cannot feasibly be located in a right-of-
way;

"2. The tower, including mounting technique, must be sleek, clean and
uncluttered;

"3. Accessory equipment associated with the facility must be adequately
screened. If a new strcture wil be built to store the accessory

equipment, the new strctue must be designed to be compatible with

the desired character of the surounding area;

"4. The visual impact of the tower on the surrounding area must be

minimized;

"5. Public benefits of the use outweigh any impacts which canot be
mitigated; and

The regulations of Chapter 33.274, Radio Frequency Trasmission
Facilities are met.

26 "D. Approval criteria for all other Radio Frequency Transmission Facilities:

27
28
29

"1.

30
31

"2.

32
33

"3.
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Based on the number and proximity of other facilities in the area, the
proposal wil not significantly lessen the desired character and
appearance of the area;

Public benefits of the use outweigh any impacts which cannot be
mitigated; and

The regulations of Chapter 33.274, Radio Frequency Transmission
Facilities are met."
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