Date:

October 3, 2016

To:

Interested Person

From:

Kathleen Stokes, Land Use Services
503-823-7843 / Kathleen.Stokes@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
mailed copy of this document is only a summary of the decision.
The reasons for the decision are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you
can appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 16-155589 CU
GENERAL INFORMATION
Applicant:

Lill H. Madland
533 NE Brazee St
Portland, OR 97212-3820

Site Address:

4440 NE 35TH AVE

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:

BLOCK 3 LOT 1-4, WILLAMETTE ADD
R912500840
1N1E24DB 06300
2634

Neighborhood:
District Coalition:

Beaumont-Wilshire, contact Jack Bookwalter at 503-539-2707.
Central Northeast Neighbors, contact Alison Stoll at 503-823-3156.

Zoning:

R5h, Residential 5,000, High Density Single-Dwelling, with an Aircraft
Landing (height) Overlay

Case Type:
Procedure:

Conditional Use
Type II, an administrative decision with appeal to the Hearings Officer.

Proposal: The applicant is proposing to establish a Type B accessory short term rental (ASTR)
with use of the 4-bedroom house on this property. In order to be eligible to propose an ASTR,
the Portland Zoning Code, Section 33.207.050 A.1., requires that there be a resident of the
property that lives there full-time, for at least 270 days per year. The required resident for this
site is the long-term lessee of the existing accessory dwelling unit (ADU) that currently also
exists on the site. A parking area, with spaces for four vehicles, is accommodated on the 22.5foot-wide driveway, in accordance with the requirements of the zoning code for the location and
size of parking spaces. House rules have been proposed for the use, which limit the number of
guest renters to 8 persons. General check-in and check-out times are stipulated. No pets are
allowed, except registered service animals, for which documentation of certification must be
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provided. Quiet hours are to be maintained between 10 PM and 7 AM. No smoking is allowed
in the house, although smoking is allowed in the back yard.
The Portland Zoning Code, Title 33, allows accessory short term rentals in residential zones. In
the single-dwelling zones, if the proposal is to rent more than two bedrooms on a short term
basis (less than 30 days), approval is required through a Conditional Use Review. Therefore, the
applicant has submitted a copy of the long-term lease agreement for the resident of the ADU, a
narrative that addresses the relevant approval criteria, and a professionally prepared traffic
study with the request for approval of this review.
Relevant Approval Criteria: Conditional Use Approval Criteria for Institutional and Other
Uses in R Zones, 33.815.105 A - E.

ANALYSIS
Site and Vicinity: The site is a 10,000 square-foot property that is located on the southeast
corner of the intersection of NE 35th Avenue and NE Prescott Street. The property is developed
with a single-dwelling residence, that was built in 1920, and a detached structure that was
originally a garage. The detached structure was converted to use as an accessory dwelling unit
(ADU) in 2001, under Building Permit Number 02-131482 RS. A 22.5-foot wide driveway,
accessed from NE 35th Avenue, provides legal on-site parking for up to four vehicles. The area
around the site is developed with other single-dwelling residences that also generally date from
the first decades of the 1900s. Wilshire Park, a public open space, is located one block to the
south, just across NE Skidmore Street. The closest commercial uses are located in nodes at
the intersection of NE 33rd Avenue and NE Alberta Street, two blocks to the west and
approximately four blocks to the north of the site, and along the frontage of NE 42nd Avenue,
including the intersection with NE Prescott, seven blocks to the east of the site. Within the
residentially-zoned area that surrounds the site, there are two religious institutions, each about
three to four blocks away, with one on the east side of NE 37th Avenue at NE Skidmore Street,
and the other at the intersection of NE 37th Avenue and NE Going Street. There is also a public
school that is located a little over seven blocks away, on NE Alberta Court, between NE Cesar
Chavez Boulevard and NE 41st Avenue.
Zoning: The site is zoned Residential 5,000 (R5, High Density Single-Dwelling). This zone is
intended to accommodate single-dwelling development, with an average of one primary unit per
5,000 square feet of site area. This site also has an “h” or Aircraft Landing Overlay. The
provisions of this overlay zone, that limit the height of structures within the aircraft landing
approach patterns for the Portland International Airport, are not relevant to this proposal.
Land Use History: City records include a 1993 request for approval of an Adjustment to
reduce the minimum side setback to one foot from the south property line, for a proposed
garage. This request (LUR 93-00847 AD) was denied. There are no other prior land use
reviews for this site.
Agency Review: A “Notice of Proposal in Your Neighborhood” was mailed August 23, 2016.
The following Bureaus have responded with no issues or concerns:
• Bureau of Environmental Services noted that there are no physical changes to residence that
are proposed and so there are no issues related to stormwater management and sanitary
service (Exhibit E-1).
• Portland Transportation provided an analysis of the proposal as regards the transportation
related approval criteria. The analysis is contained in the findings for Approval Criteria
33.815.105. D.1. and D.2. below. (Exhibit E-2).
• Portland Bureau of Police noted that there are no issues serving the use and that, to
continue to maintain security, the site address must be clearly displayed and lighted for
emergency response and that the foliage at the perimeter of the site must be maintained to
ensure visibility, in accordance with crime prevention standards (Exhibit E-3).
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The following City service agencies sent a response of, “no concerns,” without any additional
comments: Water Bureau, Fire Bureau, Site Development Section of BDS, Site Development
Section of BDS, Parks Urban Forestry Division (Exhibit E-4).
Neighborhood Review: A total of nine written responses have been received from either the
Neighborhood Association or notified property owners in response to the proposal. One
response was from a neighbor who stated that there was no concern regarding approval of the
proposal, as long as there are no impacts on parking (Exhibit F-1). One response simply noted
that a neighborhood association meeting was scheduled and urged that the Beaumont Wilshire
neighborhood support a request for a Good Neighbor Agreement, in regards to the ASTR
proposal (Exhibit F-2). The remaining seven responses opposed approval of the Conditional
Use Review (Exhibits F-3 through F-9). The comments in these letters of opposition can be
summarized as follows:


















The proposed use is a commercial business and does not belong in a residential
neighborhood.
The property is not owner-occupied and will lack on-site monitoring of the tenants,
which is not in the best interest of the quality of life in the neighborhood.
The whole house is rented out and is to be watched over by the tenant of the ADU, who
is not the owner. The respondent believed this was not allowed by the Portland City
Code. (Please see staff note and comments on applicable Portland Zoning Code
regulations, below).
There is not adequate parking for the proposed number of guests. Two of the spaces are
regularly used by the ADU tenant and on-street parking is scarce due to activities at
Wilshire Park. There have also been previous problems from noise from activities at the
house. The number of guests should be limited, at least to match the two unused
onsite parking spaces.
The copy of a tenant lease that was submitted to prove that the residency requirement
is met has expired, as of September 1, 2016. (Please see staff note and comments on
applicable Portland Zoning Code regulations, below).
The guests will use a lockbox system for accessing the property and their presence,
including their identity, their activities and their numbers, will not be overseen by a
resident manager.
Responders reported various concerns based on conversations with other neighbors
which included reports that the facility had been operating as bed and breakfast prior
to gaining approval through a Conditional Use Review, that there had been
disturbances from loud noise, that groups of visitors had joined the guests of the house,
that there were cars belonging to guests that were parked in the driveway and also on
the street, and that the lack of onsite monitoring of guests had led to safety and security
concerns.
Having an off-site operator means that there is no one to be accountable or to whom
neighbors can register complaints, and this situation does not meet the Portland Zoning
Code requirements for ASTRs.
The proposal is actually to run a commercial hotel.
The parking plan calls for tandem parking which prevents the cars that are farther back
on the driveway from having direct access to the street.
City Council expressed the concern, when they adopted the ASTR regulations, that this
was not intended to lead to whole house rentals, especially considering the potential
impacts on the increasingly tight housing market.
The resident tenant is not the one who is renting the rooms and so this is in violation of
the requirements of Zoning Code Section 33.207.
The provisions of Zoning Code Section 33.207.050 A.3. states that, “A Type B accessory
short-term rental is allowed in all residential structure types when accessory to a
Household Living use.” The two-story, four-bedroom house cannot be considered
accessory to a separate one-room ADU.
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Staff note: The Portland Zoning Code, Title 33, Chapter 33.207, Accessory Short Term Rentals
(ASTRs), contains the following section: 33.207.020.B - “Definitions. For the purposes of this
chapter, the following words have the following meanings: 1. Resident. The individual or family
who resides in the dwelling unit. The resident can be the owner of a long-term renter. 2.
Operator. The resident or a person or entity that is designated by the resident to manage the
accessory short-term rental.”
Further in the chapter, section 33.207.050 A.1. states: “Accessory use. A Type B accessory shortterm rental must be accessory to a Household Living use on a site. This means that a resident
must occupy the dwelling unit for at least 270 days during each calendar year, and unless
allowed by Paragraph 050. B.2 or 050.B.3, the bedrooms rented to overnight guests must be
within the dwelling unit that the resident occupies.”
Paragraph 050.B.2. states: “Accessory dwelling units. On sites with an accessory dwelling unit,
the resident can live in the primary or accessory dwelling unit and rent bedrooms in either
dwelling unit.”
The language in the Code sections cited above clearly indicates that City Council considered and
approved situations such as this proposal is presenting. For ASTRs that include the rental of more
than two bedrooms in a house, approval of a Conditional Use Review is required, in order to
ensure that potential impacts to the neighborhood are minimized. That is the purpose of this
current review.
As to whether the operator is overseeing the situation and monitoring the guests, the applicant
provided subsequent information to the record, after the public notice was mailed, where she
identified the “long term tenant,” who is the “resident,” as her son and described his active role in
overseeing the guests and the operation of the facility. She has also subsequently forwarded a
renewed copy of the lease agreement with her son, which is valid at least until September1, 2017.
The house is to be rented to only one group of guests at a time. Since all of the vehicles will be
used by parties of the same group, when the number of cars reaches the maximum number of onsite spaces, the tandem parking spaces can be utilized without concern about coordinating the
moving of the cars that are on the inside row.

ZONING CODE APPROVAL CRITERIA
33.815.040 Review Procedures
The procedure for reviews of conditional uses depends on whether the applicant is proposing a new
conditional use, changing to another type of conditional use, or modifying development at an
existing conditional use site. New ASTR projects with 3-5 bedrooms require approval through a
Type II Conditional Use Review.
33.815.105 Approval Criteria for Institutional And Other Uses In R Zones
These approval criteria apply to most conditional uses in R zones. The approval criteria allow
institutions and other non household living uses in a residential zone which maintain or do not
significantly conflict with the appearance and function of residential areas:
A.

Proportion of Household Living uses. The overall residential appearance and function
of the area will not be significantly lessened due to the increased proportion of uses not in
the Household Living category in the residential area. Consideration includes the
proposal by itself and in combination with other uses in the area not in the Household
Living category and is specifically based on:
1. The number, size, and location of other uses not in the Household Living category in
the residential area; and
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Findings: The residential area that would be directly impacted by this proposal is the
residentially-zoned area within the adjacent blocks that would see the most pedestrian
and vehicular traffic, or be close enough to experience any change in the activity on the
site. For this proposal, the residential area is comprised of the residentially-zoned
properties that are located within approximately 400 feet of the site, as designated by the
boundaries of NE Going Street to the north, NE 33rd Avenue to the west, NE Skidmore
Street to the south and NE 37th Avenue to the east. Within this impact area, all of the
properties are zoned Residential 5,000 (R5) and, as far as staff has been able to
determine, all of the uses are single-dwelling residential household uses.
As noted in the description of the site and vicinity in the “Analysis” section, above, there
are some commercially-zoned properties that are located six to seven blocks away, and
there is an Open Space Zone that is located on the south side of NE Skidmore Street.
These are not residential zones. The only nonhousehold uses in the nearby area are
outside of the 400-foot impact area that is being used for this approval criterion. It may
also be noted that, although this use is required to meet the Conditional Use Approval
Criteria for Institutional and Other Uses in R zones, the Accessory Short Term Rental Use
is, by definition, accessory to a household living use. Therefore, the size is limited to same
general level of impacts that a large family household might create on a regular basis.
Based on these findings, it can be ascertained that the Accessory Short Term Rental Use
that is being proposed for this property will not increase the number of nonhousehold
living uses or change the proportion of household living uses in any way that would
conflict with the appearance or the function of the residential area, and so this criterion is
met.
2. The intensity and scale of the proposed use and of existing Household Living uses and
other uses.
Findings: The definition of household is cited in the Portland Zoning Code, Section
33.910, Definitions, as follows: “One or more persons related by blood, marriage, domestic
partnership, legal adoption or guardianship, plus not more than 5 additional persons, who
live together in one dwelling unit; or one or more handicapped persons as defined in the Fair
Housing Amendments Act of 1988, plus not more than 5 additional persons, who live
together in one dwelling unit.”
This proposal calls for a long-term tenant to live in the ADU on this site and would allow
the rental of 4 bedrooms in the primary residence for a total of up to 8 guests. The
definition of household would easily allow the proposed 9 persons to be living on a regular
basis in this location, as long as 4 of these persons were either related by blood, marriage
or other recognized legal association or were recognized as handicapped persons under
the Federal Fair Housing Act. The proposed use will be regulated far beyond any
limitations that would be placed on a household of this size, based on the proposed house
rules and the consideration of potential impacts on livability that are part of this land use
review. Therefore, the intensity and scale of the proposed use and of household Living
Uses and other uses in the area will not lessen the appearance of the function of the
residential area and this criterion is met.
B.

Physical compatibility.
1. The proposal will preserve any City-designated scenic resources; and
Findings: City-designated scenic resources are protected with an “s” or Scenic Resource
Overlay Zone. There are no City-designated scenic resources at the site or adjacent to the
site. Therefore, this criterion does not apply.
2. The proposal will be compatible with adjacent residential developments based on
characteristics such as the site size, building scale and style, setbacks, and
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landscaping; or
3. The proposal will mitigate differences in appearance or scale through such means as
setbacks, screening, landscaping, and other design features.
Findings: The approval criteria require that either 2 or 3 must be met. Addressing
Criterion 2, the house that exists on this site was built in 1920, which is concurrent with
many other existing homes on the street. The residence is nicely maintained, with wellgroomed landscaping and vehicle areas. The site, size, building scale and style, setbacks
and landscaping are compatible with and representative of the adjacent residential
development in the area. This criterion is met.
C.

Livability. The proposal will not have significant adverse impacts on the livability of
nearby residential zoned lands due to:
1. Noise, glare from lights, late-night operations, odors, and litter; and
2. Privacy and safety issues.
Findings: The applicant has provided a copy of “House Rules” for potential guests that
include the following:
The number of guests is limited to 8 persons.
Check-in and check-out times are stipulated.
No pets are allowed (except for service animals with documentation of their certification)
No smoking in the house.
Quiet hours to be maintained between 10 PM and 7 AM.
The applicant states that noncompliance with the house rules regarding noise will lead to
asking the guests to leave. This practice should be sufficient to ensure that there are no
negative impacts from noise or late-night operations.
In additional information that submitted by the applicant, subsequent to the notice for
this review, the applicant elaborated on the role of the long-term tenant who fills the
residency requirement. The tenant is the applicant’s son who has a financial interest in
the property and has an electronic surveillance camera in the driveway, by the ADU, to
assist in overseeing the activity on the rest of the property, which will ensure that
nuisance impacts do not occur and will also prevent issues related to privacy or safety.
The long-term tenant will also oversee maintaining the property to ensure that there are
no adverse impacts for odors or litter. A requirement to have City inspections to insure
proper building and safety requirements are met will further ensure that there are no
impacts on privacy or safety for the surrounding residential area.
Based on these considerations, the proposal is not expected to have any adverse impacts
on livability for nearby residential zoned lands and, with conditions requiring that the
“house rules” (Exhibit A-2) are posted in the house and also given to each party with the
rental agreement, and that safety inspections are conducted and all requirements
imposed by these inspections are met, these criteria can be met.

D.

Public services.
1. The proposal is supportive of the street designations of the Transportation Element of
the Comprehensive Plan;
Portland Bureau of Transportation/Development Review (PBOT) has reviewed the
application for its potential impacts regarding the public right-of-way, traffic impacts and
conformance with adopted policies, street designations, Title 33, Title 17, and for potential
impacts upon transportation services.
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Findings: The City’s Transportation System Plan (TSP) classifies NE Prescott as a
Neighborhood Collector, a Transit Access Street, a City Bikeway, a City Walkway, and a
Local Service Street for all other modes. Northeast 35th is classifies as a Local Service
Street for all transportation modes. The proposed accessory short-term rental (ASTR) is
supportive of the various designations of the abutting streets and the development of the
site with an ASTR will not impact the distribution of local traffic throughout the area.
Therefore, this criterion is met.
2. The transportation system is capable of supporting the proposal in addition to the
existing uses in the area. Evaluation factors include street capacity, level of service,
and other performance measures; access to arterials, connectivity; transit availability;
on-street parking impacts; access restrictions; neighborhood impacts; impacts on
pedestrian, bicycle, and transit circulation; safety for all modes; and adequate
transportation demand management strategies;
Findings: To address this approval criterion, the applicant submitted a formal Traffic
Impact Study (TIS) prepared by a professional traffic consultant. The following findings
represent PBOT’s assessment of the TIS.
Street capacity, level of service, and other performance measures
To estimate the vehicle trips generated by the proposed ASTR, information from the Trip
Generation Manual, 9th Edition, published by the Institute of Transportation Engineers (ITE) was
utilized. Data for land use #320, Motel, were used to calculate trip rates for the proposed
facility. ITE does not have specific data for an ASTR and the Motel use is the closest land use
category for which data is available. The proposed 4-room ASTR is estimated to generate 2
trips during both the morning and evening peak hours and 22 additional trips total each
weekday. This represents a slight increase in trips over a single-family dwelling which
generates 1 trip during both the morning and evening peak hours and 10 trips total each
weekday. However, It should be noted that, given the nature of the proposed
development and the hours of operation, trips associated with the proposed ASTR will
likely not occur during the AM/PM peak hours.
To address the street capacity and level of service evaluation factors, the applicant’s traffic
engineer conducted observational analysis of the intersection of NE Prescott Street at NE 35th
and NE Skidmore Street at NE 35th during the peak commute hours on Tuesday, May 24, 2016.
Based upon this observational analysis, the stop-controlled intersection of NE Prescott at NE
35th is operating at level of service B during the morning and evening peak hours. The
uncontrolled intersection of NE Skidmore at NE 35th is operating at level of service A during the
morning and evening peak hours.
The proposed use is not anticipated to have a significant impact upon morning or afternoon
peak hour traffic or the operation on area intersections given the minimal number of trips that
the use is expected to generate. Additionally, any services for the ASTR, such as landscaping,
regular maintenance, or cleaning will be consistent with a typical single-family home.
Access to arterials
The site is located in a neighborhood where the grid system is reasonably intact and the site has
easy access to arterials and the greater transportation system. NE 33rd, via NE Prescott,
provides north/south connectivity to several key routes including NE Killingsworth, NE
Freemont, and Interstate 84. NE Prescott provides east/west connectivity to the
Vancouver/Williams couplet, Highway 99, and NE 82nd.
Connectivity
The site is located in an area with established block patterns and existing development
precludes any improvement upon the current connection spacing. PBOT has no concerns
relative to connectivity and the proposed Conditional Use request.
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Transit availability
Transit facilities are available within close proximity to the site. The nearest bus stops are
located at the intersection of NE 33rd at NE Prescott, approximately 500 feet west of the site.
Fully-improved sidewalk corridors provide direct access from the site to area transit facilities.
On-street parking impacts
The site can currently accommodate 4 on-site parking spaces. To estimate the parking
demand generated by the proposed ASTR, the applicant’s traffic engineer utilized parking
demand rates from ITE’s Parking Generation Manual, 4th Edition. Based upon this data, the
peak parking demand for a 4-room motel is 3 spaces. The peak parking demand for an
accessory dwelling is one space. Based upon these estimates, there is sufficient space on-site
to accommodate the anticipated demand generated by the proposed and existing uses on site.
It should be noted that a traditional 4-room motel would typically rent the rooms to four different
parties each of which would likely arrive in separate vehicles. However, as proposed the ASTR
will be rented as a single tenancy. Thus, the number of vehicles expected at this site will likely
be lower than a motel and more in line with a single-family home.
In order to verify that sufficient on-street parking is available in the vicinity, the applicant’s traffic
engineer conducted observational analysis during the overnight period (peak residential
demand) on Wednesday, May 25, 2016. The study area included NE 35th Ave from NE
Skidmore to NE Prescott and NE Skidmore from NE 34th Ave to NE 35th Place. The applicant
noted that parking is prohibited on the south side of NE Skidmore abutting Wilshire Park.
Within this study area, there is a supply of 46 parking spaces of which 12 spaces were occupied
(26%) during the peak period and 34 were available. PBOT does not consider an area heavily
parked and in need of active parking management until occupancy rates reach approximately
85%. Accordingly, based upon the results of the applicant’s analysis, there is a sufficient supply
of on-street parking to meet current demand as well as any additional demand generated by the
proposed development even if that demand was entirely accommodated on-street which is not
expected to be the case.
PBOT is aware that area residents have raised the issue of on-street parking generally and in
relation to an increased demand generated by special events held at the park to the south. As
demonstrated by the applicant’s professional analysis, there is sufficient available on-street
parking during the overnight residential peak period to accommodate existing uses in addition to
the proposed development. While PBOT understands that there are likely periods during which
abutting residential streets are impacted by special events associated with Wilshire Park, these
are existing conditions that typically occur around neighborhood parks. They are not conditions
that are caused by the applicant and/or attributed to the proposed ASTR.
Access restrictions
Vehicle access to the existing house will continue to be provided via a driveway/curb-cut on NE
35th. PBOT has no access restriction concerns.
Neighborhood impacts
The transportation-related neighborhood impacts associated with the proposed use typically
involve impacts to on-street parking and potential increases in traffic at area intersections. As
documented by the applicant’s analysis, there is a sufficient supply of on-street parking to
accommodate the use. Additionally, the minimal number of vehicle trips that will be added
during the peak hours as a result of this use will not impact area intersections. Accordingly,
transportation-related impacts as a result of the proposed ASTR will be negligible.
Impacts on pedestrian, bicycle, and transit circulation
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As noted in the “safety for all modes” section below, existing conditions safely accommodate
pedestrians and cyclists and there are transit facilities in close proximity to the site. The
proposed development will not create any new barriers to these modes of travel.
Safety for all modes
The applicant’s traffic engineer analyzed ODOT crash data for the most recent available five
years (2010-2014). There were no reported crashes for the intersections of NE Prescott at NE
35th or at NE Skidmore at NE 35th. All streets in the vicinity accommodate pedestrian
movements via fully improved sidewalk corridors. Bicycles are accommodated via NE
Skidmore to the south of the site which is identified as a Shared Roadway (Portland Bike/Walk
Map) and NE Going to the north which is identified as a Neighborhood Greenway. No adverse
impacts are anticipated as the result of the proposed development.
Adequate transportation demand management strategies
Transportation Demand Management (TDM) strategies are actions designed to change travel
behavior in order to reduce the use of single-occupant vehicles to the site and, in turn, improve
the performance of transportation facilities. The site is well-served by transit service and the
applicant has indicated they will provide guests with transit/pedestrian/bicycle route maps,
transit schedules, and information on the closest bike rental facilities. Additionally, the
applicant will be renting this facility as a single tenancy rather than renting individual rooms
which will contribute to reducing single-occupant vehicles to the site.
PBOT has no objections to the proposed Accessory Short-Term Rental (ASTR) subject to the
following conditions:
1. The ASTR shall be rented as a single tenancy, renting of individual rooms shall not be
permitted;
2. Implement the Transportation Demand Management Strategies recommended in the
transportation analysis including providing walking guides, transit information, bicycle maps,
and information on local bicycle rental facilities at a central location within the rental.
BDS staff concurs with the analysis of the PBOT staff and finds that, with the conditions
recommended above, these criteria can be met.
3. Public services for water supply, police and fire protection are capable of serving the
proposed use, and proposed sanitary waste disposal and stormwater disposal systems
are acceptable to the Bureau of Environmental Services.
Findings: The City’s service agencies for water supply, police and fire protection
evaluated this proposal and responded to indicate that public services are adequate to
serve any demands created by the proposed use (Exhibits E-3 and E-4).
BES Staff finds the applicant’s proposal does not impact the sanitary sewer system, and
does not trigger the threshold for compliance with the City’s Stormwater Manual (Exhibit
E-1).
Therefore, BDS staff finds that the public services are capable of serving the proposed
use, and this criterion is met.
E.

Area plans. The proposal is consistent with any area plans adopted by the City Council
such as neighborhood or community plans.
Findings: This site is not located within the boundaries of the any adopted area plans.
Therefore, this approval criterion does not apply.
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DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.
Transportation System Development Charges (Chapter 17.15)
System Development Charges (SDCs) may be assessed for this development. The applicant can
receive an estimate of the SDC amount prior to submission of building permits by contacting
Rich Eisenhauer at 503-823-6108.
Driveways and Curb Cuts (Section 17.28)
Curb cuts and driveway construction must meet the requirements in Title 17. The Title 17
driveway requirements will be enforced during the review of building permits.
Street Improvements (Section 17.88.010)
According to City GIS data, NE Prescott is improved with a 28-ft wide paved roadway and a 4-61 sidewalk corridor within a 50-ft wide ROW. For a City Walkway, abutting an R5 zoned site,
the City’s Pedestrian Design Guide recommends a 12-ft wide sidewalk corridor consisting of a
0.5-ft curb, 4-ft furnishing zone, 6-ft sidewalk, and a 1.5-ft frontage zone. While the existing
sidewalk corridor does not meet standards, the existing 4-6-1 configuration is consistent along
the north and south sides of NE Prescott from NE 33rd to NE 37th (5 blocks). Recognizing this
existing improvement pattern, the applicant will not be required to dedicate property or
reconstruct the sidewalk corridor in relation to the proposed use consistent with the Internal
Public Works Alternative (16-248354-PW) that was approved for this site.
NE 35th is improved with a 28-ft wide paved roadway and a 9-6-1 sidewalk corridor within a 60ft wide ROW. For a Local Service Street, abutting an R5 zoned site, the City’s Pedestrian
Design Guide recommends an 11-ft wide sidewalk corridor consisting of a 0.5-ft curb, 4-ft
furnishing zone, 6-ft sidewalk, and 0.5-ft frontage zone. The existing sidewalk on NE 35th
exceeds standards and the applicant will only be responsible for routine maintenance as
necessary.

CONCLUSIONS
All of the approval criteria have been met for the requested Conditional Use Review. The
proposed Accessory Short Term Rental Use will not increase the proportion of nonhousehold
living uses in the area because the use is still accessory to an established household use on the
site. The activity that will be generated by the use does not exceed the allowed size of a
household, as defined by the City’s Zoning Code, Title 33. The proposed “House Rules,” will
ensure that there are no impacts on livability. Adequate parking is proposed to serve the
guests and the resident tenant. The Portland Office of Transportation has evaluated the
proposal and found that is consistent with the classifications of the adjacent streets and that
the transportation system will not be negatively impacted. Other City Service agencies have
found that services are adequate to meet the demand to be generated by the use. The proposal
can be approved through imposing conditions of approval. These conditions include inspection
requirements, compliance with the “House Rules,” a limitation on renting only to one-party
groups, compliance with Transportation Demand Management strategies put forward by PBOT,
the continued presence of a long term tenant to oversee the property, and general compliance
with the site plan and parking plan (Exhibits C-1 and C-2).
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ADMINISTRATIVE DECISION
Approval of Conditional Use Review for establishment of an Accessory Short Term Rental at
4440 NE 35th Avenue, in general compliance with the approved site plan and parking plan,
Exhibits C-1 through C-2, signed and dated September 29, 2016 and subject to the following
conditions:
A. As part of the building permit application submittal, the following development-related
conditions (B through F) must be noted on each of the 4 required site plans or included as a
sheet in the numbered set of plans. The sheet on which this information appears must be
labeled "ZONING COMPLIANCE PAGE - Case File LU 16-155589 CU." All requirements
must be graphically represented on the site plan, landscape, or other required plan and
must be labeled "REQUIRED."
B. The continued presence of a long-term tenant to oversee the property is required. When the
current lease expires, on August 30, 2017, it must be renewed or an appropriate
replacement must be contracted with to begin tenancy at that time.
C. The ASTR shall be rented as a single tenancy: renting of individual rooms shall not be
permitted.
D. The “House Rules,” must be implemented and adhered to for all guests. These rules include
the following items and are fully detailed in Exhibit A-2:






The number of guests is limited to 8 persons.
Check-in and check-out times are stipulated.
No pets are allowed (except for service animals with documentation of their certification)
No smoking in the house.
Quiet hours to be maintained between 10 PM and 7 AM.

E. The applicant must implement Transportation Demand Management Strategies which
include providing guests with walking guides, transit maps and schedules, bicycle route
maps, and information on local bicycle rental facilities at a central, within the rental.
F. A Type B Residential Fee Paid Inspection is required, to verify that the 3-5 bedrooms to be
rented to overnight guests comply with the requirements of 33.207.050.B.4. The BDS
inspection will also verify that the required interconnected smoke detectors and carbon
monoxide alarms are installed. If these safety requirements are not met at the time of the
initial inspection, a reinspection fee will be assessed to verify compliance after the
necessary corrections.
Staff Planner: Kathleen Stokes
Decision rendered by: ___________________________________________ on September 29, 2016.
By authority of the Director of the Bureau of Development Services

Decision mailed: October 3, 2016.
About this Decision. This land use decision is not a permit for development. Permits may be
required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on April 19,
2016, and was determined to be complete on August 17, 2016.
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Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore this
application was reviewed against the Zoning Code in effect on April 19, 2016.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant did not waive or
extend the 120-day review period. Unless further extended by the applicant, the 120 days
will expire on: December 15, 2016.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed to the Hearings Officer, which will
hold a public hearing. Appeals must be filed by 4:30 PM on October 17th, 2016 at 1900 SW
Fourth Ave. Appeals can be filed at the 5th floor reception desk of 1900 SW 4th Avenue Monday
through Friday between 8:00 am and 4:30 pm. An appeal fee of $250 will be charged. The
appeal fee will be refunded if the appellant prevails. There is no fee for ONI recognized
organizations appealing a land use decision for property within the organization’s boundaries.
The vote to appeal must be in accordance with the organization’s bylaws. Assistance in filing
the appeal and information on fee waivers is available from BDS in the Development Services
Center. Please see the appeal form for additional information.
The file and all evidence on this case are available for your review by appointment only. Please
call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503-823-7617,
to schedule an appointment. I can provide some information over the phone. Copies of all
information in the file can be obtained for a fee equal to the cost of services. Additional
information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning
Code is available on the internet at www.portlandonline.com.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Hearings Officer is final; any
further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21 days
of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact LUBA at
775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265 for
further information.
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Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Hearings Officer an
opportunity to respond to it, that also may preclude an appeal to LUBA on that issue.
Recording the final decision.
If this Land Use Review is approved the final decision must be recorded with the Multnomah
County Recorder. A few days prior to the last day to appeal, the City will mail instructions to
the applicant for recording the documents associated with their final land use decision.
 Unless appealed, The final decision may be recorded on or after October 18th, 2016 – (the
day following the last day to appeal).
 A building or zoning permit will be issued only after the final decision is recorded.
The applicant, builder, or a representative may record the final decision as follows:


By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope.



In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to the
County Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR
97214. The recording fee is identified on the recording sheet.

For further information on recording, please call the County Recorder at 503-988-3034
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Zone Change and Comprehensive Plan Map Amendment approvals do not expire.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:





All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use
review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
EXHIBITS
NOT ATTACHED UNLESS INDICATED

A. Applicant’s Statement
1. Application and original narrative, plans and tenant verification
2. House Rules, received May 13, 2016
3. Original Traffic Study, received June 15, 2016
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4. Original Site Plan, received June 26, 2016
5. Parking Plan, received August 3, 2016
6, Revised Traffic Study, received September 8, 2016
7. Email from applicant, in response to neighbors’ comments, September 13, 2016
8. Second email from applicant, in response to neighbors’ comments, September 15, 2016
9. Renewal of tenant lease, received September 23, 2016
Zoning Map (attached)
Plans/Drawings:
1. Site Plan (attached)
2. Parking Plan (attached)
2. Elevation Drawings
Notification information:
1. Mailing list
2. Mailed notice
Agency Responses:
1. Bureau of Environmental Services
2. Bureau of Transportation Engineering and Development Review
3. Police Bureau
4. Summary of City service agency responses (including Water Bureau, Fire Bureau, Site
Development Review Section of BDS, Life Safety Plan Review Section of BDS, Bureau of
Parks, Forestry Division)
Correspondence:
1. Carrie Carlson, email, August 26, 2016 name, date of letter,
2. John Sandie, BWNA President, email, September 12, 2016
3. Robert C. Haas, email, September 12, 2016
4. Brian Lawler, email, September 12, 2016
5. Candace McWane, email, September 13, 2016
6. Dan and Anne, LaGrande, letter attached to email, September 13, 2016
7. Alan Ellis, email, September 13, 2016
8. Jack Bookwalter, BWNA Land Use Chair, letter attached to email, September 13, 2016
9. Tim Hemstreet, email, September 13, 2016
Other:
1. Letter from Kathleen Stokes to Lill Madland, April 27, 2016

The Bureau of Development Services is committed to providing
equal access to information and hearings. Please notify us no
less than five business days prior to the event if you need
special accommodations. Call 503-823-7300 (TTY 503-8236868).

