ORDINANCE No.

185716

Grant a right-of-way use agreement to Clear Wireless LLC for three years for wireless
broadband Internet access services, and establish terms and conditions (Ordinance).

The City of Portland ordains:

Section 1. NATURE AND TERM OF GRANT

A.

Grant of Authority. The City does hereby grant Clear Wireless LLC (“Clear” or “Grantee™),
a Nevada limited liability company qualified to do business in the State of Oregon, and
Grantee’s successors and assigns, as approved by the City of Portland under Section 12 of .
this Agreement, the privilege and authority to access Structures located in the City Streets to
construct, repair, replace, maintain and operate Facilities for offering wireless broadband
Internet access services in, under and over the surface of City Streets. Grantee intends to use
its Facilities to provide wireless broadband Internet access services. Grantee represents that
it has applied for and received all necessary regulatory authority to provide wireless
broadband Internet access services.

1. This Agreement does not authorize Grantee to operate a cable system or provide video
programming, as defined by 47 U.S.C.A §522, or to provide a telecommunications
service as defined in ORS 759.005(2)(g).

2. Nothing in this Agreement shall preclude Grantee from entering into a contract for the
use of any portion of its System with any Person or other entity for any services, whether
specified herein or not, provided that said Person or entity is another franchisee, licensee,
or said Person has assumed responsibility for obtaining any required authority from the
City.

Duration. The term of this Agreement, and all rights and obligations pertaining thereto, shall
be three (3) years, expiring on June 30, 2015, unless terminated sooner as provided herein or
renewed in accordance with Section 15.

Effective Date. The effective date of this Agreement shall be 60 days after passage of the
Agreement by City Council, unless Grantee fails to file an unconditional written acceptance
of this Agreement in accordance with Section 17 of this Agreement, in which event this
Agreement shall thereupon be null and void. The passage date of this Agreement is set forth
on the last page of the original hereof, as stamped by the Council Clerk.

Agreement Not Exclusive. This Agreement is not exclusive. The City expressly reserves the
right to grant rights to other Persons, as well as the right in its own name as a municipality, to
use the Streets for similar or different purposes allowed Grantee hereunder, by lease,
franchise, permit or otherwise.

Charter and General Ordinances To Apply. To the extent authorized by law, this Agreement
is subject to the Charter of the City of Portland and general ordinance provisions passed
pursuant thereto, affecting matters of general City concern and not merely existing
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contractual rights of Grantee now in effect or hereafter made effective. Section 10-201
through 10-218, inclusive, of the Charter of the City of Portland, (1942 compilation, as
revised in part by subsequent amendments), are hereby incorporated by reference and made a
part of this Agreement, to the extent authorized by law. Nothing in this Agreement shall be
deemed to waive the requirements of the various codes and ordinances of the City regarding
permits, fees to be paid or the manner of construction.

F. Mutual Reservation of Rights. Nothing in this Agreement shall be deemed a waiver by
Grantee or the City of the rights of Grantee or City under applicable law. By entering into
this Agreement, Grantee is not waiving its rights to seek judicial or administrative review of
the provisions in this Agreement under applicable federal, state or local law. The City
reserves and in no way waives any right to enforce the requirements in this Agreement
during the term of this Agreement and Grantee agrees to such reservation and non-waiver by
the City. Grantee also reserves and in no way waives any right to challenge the enforcement
of the requirements in this Agreement and the City agrees to such reservation and non-waiver
by the Grantee.

Section 2. DEFINITIONS

A. Captions. Throughout this Agreement, captions to sections are intended solely to facilitate
reading and to reference the sections and provisions of this Agreement. The captions shall
not affect the meaning and interpretation of this Agreement.

B. Definitions. For the purpose of this Agreement, the following terms, phrases, and their
derivations shall have the meanings given below unless the context indicates otherwise.
When not inconsistent with the context, words used in the present tense include the future
tense, words in the plural number include the singular number, and words in the singular
include the plural number. The word “shall” is always mandatory and not merely directory.

1. “Agreement” means this Agreement, as approved by the City Council and accepted by
Grantee, according to the terms of Section 17 of this Agreement.

2. “City” means the City of Portland, Oregon, a municipal corporation, and all of the
territory within its corporate boundaries, as such may change from time to time.

3. “City Council” means the Council of the City of Portland.
4. “Grantee” or “Clear” means Clear Wireless LLC, a Nevada limited liability company.

5. “Facility” means capital, equipment and property, including but not limited to the optical
fiber, wires, pipes, mains, conduits, ducts, pedestals, antennas, cabinets and electronic
equipment located in the Streets used for transmitting, receiving, distributing, providing
or offering wireless broadband Internet access service over the spectrum of radio
frequencies licensed by the Federal Communications Commission.
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“Attached Facilities” are any Facilities affixed to a Structure except optical fiber, wires,
coaxial cable and the mounting hardware used to attach optical fiber, wires, coaxial cable.
Examples of “Attached Facilities” include but are not limited to antennas, telephone
boxes, power boxes, and other equipment boxes and cabinets on Structures.

“Guy Pole” or “Support pole” means a pole that is used primarily to structurally support
an electrical or telephone distribution or transmission pole, but has no energized
conductors or telephone wires or Facilities attached.

“Internet” means the international computer network of both federal and nonfederal
interoperable packet switched data networks, including the graphical subnetwork called
the world wide web.

“Internet service” means a service that includes computer processing applications,
provides the user with additional or restructured information, or permits the user to
interact with stored information through the Internet or a proprietary subscriber network.
“Internet service” includes provision of internet electronic mail, access to the Internet for
information retrieval, and hosting of information for retrieval over the Internet or the
graphical subnetwork called the world wide web.

“Licensee” is any Person franchised, licensed or otherwise permitted by the City to use
the Streets including, if appropriate, the City itself. For the purposes of Section 6.C,
Grantee shall not be construed to be a “Licensee” as defined herein.

“Penalties” means any and all monetary penalties provided for in this Agreement.

“Person” means any individual, sole proprietorship, partnership, association, corporation
or other form of organization authorized to do business in the State of Oregon, and
includes any natural person.

“Streets” or “Right(s)-of-Way” means the surface of, and the space above and below, any
public street, road, alley or highway, within the City, used or intended to be used by the
general public for travel, to the extent the City has the right to allow Grantee to use them.

“Structure” means any utility pole, Guy or Support pole, utility pole extension, light
standard or other similar pole in the Streets that is suitable for the installation of
Facilities. An “Original Structure” is a pole or other similar facility that has not been
constructed, replaced or improved to accommodate Facilities.

“System” means all necessary Facilities owned or used by Grantee for the purpose of
providing wireless broadband Internet access services located in, under and above City
Streets, excluding ducts, conduits and vaults leased from another City Licensee.

“Wireless broadband Internet access service” means a service that uses spectrum,
wireless facilities and wireless technologies to provide subscribers with high-speed
(broadband) Internet access capabilities. For purposes of this Agreement, “broadband”
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means infrastructure capable of delivering a speed in excess of 200 kbps in at least one
direction.

17. “Year”, “Annual”, or “Annually” means the period consisting of a full calendar year,
beginning January 1 and ending December 31, unless otherwise provided in this
Agreement.

Section 3. COMPENSATION AND AUDITING

A. Amount. As compensation for the benefits and privileges under this Agreement, and in
consideration of permission to use the Streets of the City, Grantee shall pay the greater of the
following fees to the City through the duration of the Agreement for the right to install
Facilities on Structures in the Streets:

1. The Minimum Annual Fee. The Minimum Annual Fee for this Agreement shall be
$15,000. The Minimum Annual Fee may be applied to the Right-of-Way Use Fee,
below, but the combined Minimum Annual and Right-of-Way Use fees shall never be
less than $15,000.

2. (a) Right-of-Way Use Fee. The Grantee shall pay as a Right-of-Way Use Fee
$7,500 per year per Structure that has any Attached Facilities. If Attached Facilities
occupy a Structure for less than one year, the amount of this Fee for that year shall be

. prorated at $625 per month. The Right-of-Way Use Fee is calculated from the first day
of the month following the date Attached Facilities are installed on a Structure;

(b) The Right-of-Way Use Fee shall increase annually by 3.0% over the rent paid
during the prior year. This increase is applicable beginning January 1, 2013 and every
year thereafter for the term of this Agreement.

3. Installation and Application Fee.

(a) There shall be a one-time Installation and Application Fee of $2,000 payable to the
Portland Bureau of Transportation for each new Site that Grantee uses for Attached
Facilities. A ‘Site’ is a Base Station (a fixed location with radio frequency equipment
used to serve one or more cells) that serves Attached Facilities. An additional Installation
and Application Fee will be due for every additional 10 Attached Facilities or portion
thereof.

(1) Example: Company constructs a Site and places five Attached Facilities in the
streets. One Installation and Application Fee is due. The following year company places
an additional four Attached Facilities in the streets which connect to the same base
station. No new Installation and Application Fee is due because company has not yet
placed more than 10 Attached Facilities for this base station. The following year
company places an additional three Attached Facilities in the streets which connect to the
same base station. One new Installation and Application Fee is due because the base
station serves more than 10 Attached Facilities.
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(b) If the Attached Facilities are planned to be placed on a Structure in a Priority 4 Street,
then a separate one-time fee of $2,000 shall be assessed and payable to the Office for
Community Technology (OCT) upon application.(“Application Fee”).

B. Remittance Dates. Grantee shall pay the fees described in Section 3.A. as follows:

1. The Annual Fee due from the Effective Date thru the end of the Year in which the
Effective Date occurred shall be due and owing on the date Grantee files its acceptance in
accordance with Section 17, and on January 2" every calendar year thereafter.

2. The Right-of-Way Fee shall be due and owing on the date Grantee files its acceptance in
accordance with Section 17. Grantee shall pay the pro-rated Right-of-Way Fee due from
the acceptance thru the end of the Year within 30 days of the acceptance date. Thereafter
the Right-of-Way Fee shall be due every January 2nd.

3. The applicable Installation and Application Fees shall be due and owing when plans are
submitted to the City for approval.

C. Late Payments: Any payment not paid when due shall be subject to a delinquency penalty
charge of five percent (5%) of the unpaid amount. Failure to make full payment of the unpaid
amount, together with delinquency penalty charges within sixty (60) days of the applicable
payment date shall constitute a violation of this Agreement. In addition, all overdue amounts,
including penalty charges, shall bear interest, until paid, at the rate of one percent (1%) per
month.

D. Acceptance of Payment and Recomputation.

1. No acceptance of any payment made by Grantee shall be construed as an accord that the
amount paid is, in fact, the correct amount, nor shall any acceptance of payments be
construed as a release of any claim the City may have for further or additional sums
payable. All amounts paid under Section 3 shall be subject to confirmation and
recomputation by the City, provided that such audit and computation is completed within
three (3) years of the date any audited and recomputed payment is due. If no such audit
or financial review is conducted within the three (3) year period, then any claim that the
City might have had for additional compensation shall be forever waived and
relinquished. Grantee agrees to reimburse the City for:

a. The reasonable costs of such confirmation if the City’s recomputation discloses that
Grantee had paid 95% or less of the Agreement fees owing for the period at issue
upon receipt of an invoice from the City showing such costs were actually incurred
and directly related to the audit.

b. One-half of the reasonable costs of such confirmation if the City’s recomputation
discloses that Grantee had paid more than 95% but less than 98% of the Agreement
fees owing for the period at issue.
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