Date:

December 10, 2008

To:

Interested Person

From:

Matt Wickstrom, Land Use Services
503-823-7840 / WickstromM@ci.portland.or.us

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
reasons for the decision are included in this notice. If you disagree with the decision, you can
appeal it and request a public hearing. Information on how to appeal this decision is listed at
the end of this notice.

CASE FILE NUMBER: LU 08-168876 AD
GENERAL INFORMATION
Applicant:

Darin Dougherty
Seed Architecture
5736 N Greeley Avenue
Portland, OR 97217

Owners:

Kathleen and Revoir Fewkes
PO Box 17392
Portland, OR 97217

Site Address:

The lot west of 419 NW ALBEMARLE TER

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:

LOT 6 BLOCK 28, KINGS HTS & RPLT
R452005550
1N1E32AD 12700
2926

Neighborhood:
District Coalition:

Hillside, contact Gary Berger at 503-228-7606
Neighbors West/Northwest, contact Mark Sieber at 503-823-4212

Zoning:
Case Type:
Procedure:

R7 (Residential 7,000)
AD (Adjustment)
Type II, an administrative decision with appeal to the Adjustment
Committee.

Proposal:
The applicant requests one Adjustment associated with plans to construct a single-dwelling
residence with an accessory dwelling unit on this steeply sloping site. The residence would be
composed of a ground level garage, second floor accessory dwelling unit (ADU) and third and
fourth floor primary residence. Due to the steep uphill slope of the lot, the structure will, in
effect, be embedded into the hillside however, the height exceeds that allowed by right in the
R7 zone. The Portland Zoning Code restricts the height of this house to 30 feet, measured from
a base point 10 feet above the lowest grade of the house. The submitted plans show that the
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house would measure 37 feet in height (41 feet to the top of a rooftop “pop up” or skylight-type
feature). The applicant requests one Adjustment to increase the maximum allowed height for
the residence from 30 feet to 37 feet (41 feet to the top of the pop up).
Staff note: This Type II Decision has two key differences with the Notice of Proposal
mailed on October 28, 2008:
The first difference is that the Adjustment request to increase the maximum allowed size of the
ADU was found to be unnecessary. Staff reviewed scaled drawings of the house and ADU and
determined that the ADU measures 788 square feet in area, less than the 800 square foot
maximum allowed by the Portland Zoning Code. The previous calculation of the ADU size included
a common staircase which should not be attributed exclusively to the ADU and deck area which
does not count toward living area. The size of the ADU was also found to equal 24 percent of the
living area of the house, less than the 33 percent maximum allowed by the Zoning Code.
The second difference is that the overall height of the structure has been reduced. The previous
elevation drawing showed the height measured to the top of the rooftop staircase which would
have provided access to a rooftop deck. The staircase and the rooftop deck have been removed
from the drawings and now height is measured to the top of a rooftop pop up or skylight-type
feature with side windows and which extends four feet above the top of the roof. Based on this
alteration to the plans, the proposed height of the structure has been reduced from 44 feet to 37
feet (41 feet to the top of the pop up).
Relevant Approval Criteria:
In order to be approved, this proposal must comply with the approval criteria of 33.805.040 AF, Adjustments.

ANALYSIS
Site and Vicinity: The 4,450 square foot site is located at a bend in NW Albemarle Terrace.
The site has an extreme 57 percent slope up from NW Albemarle Terrace. The lot was
previously platted as Lot 6, Block 28 of the Kings Heights & RPLT subdivision. The average
elevation of the uphill lot line is 53 feet higher than the average elevation of the downhill lot
line. The surrounding vicinity is developed with single-dwelling residences built in various
decades. The height of homes in the vicinity varies. Some are two story and are built on
relatively flat areas of sites, some homes are taller and are constructed into the hillside or at
the base of the site. Also, due to the slope of the area, some of the homes are built on stilts.
SW Albemarle Terrace is also sloped; it curves through the area and has a curb tight sidewalk
along most of one side. Some homes just a few lots west and north of the site are located at a
much lower elevation and some homes immediately east and south are located at a much
higher elevation.
Zoning: The R7 zone is intended to foster the development of single-dwelling residences on lots
having a minimum area of 4,200 square feet. Typically, a 15-foot front setback and 18-foot
garage entrance setback are required in the R7 zone; however, the Zoning Code includes
exceptions to required setback for steeply sloping lots. These exceptions allow reductions to
the front and garage entrance setbacks provided that the height of the structure is reduced
one-foot for every foot of reduced setback. Although, once a portion of the structure meets the
required 15-foot setback, this height limitation no longer applies because the exception is no
longer being utilized. Height is measured by examining the grade 5 feet from the highest point
of the structure and determining whether this grade is more than 10 feet higher than the
height of grade 5 feet from the lowest point of the structure. If this situation exists then height
is measured from a point defined as Base Point 2. Base Point 2 is the elevation that is 10 feet
higher than the lowest grade of the sidewalk or ground surface within a 5-foot horizontal
distance of the exterior wall of the building.
Land Use History: City records indicate there are no prior land use reviews for this site.
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Agency Review: A “Notice of Proposal in Your Neighborhood” was mailed October 28, 2008.
The following Bureaus have responded:
• The Bureau of Environmental Services responded that at the time of building permit review,
a stormwater management plan with details showing how stormwater runoff will be managed
from the site must be submitted for BES and BDS Site Development approval. The response
notes that it appears that area is available on this site between the proposed house and the
public right-of-way for a vegetated flow-though stormwater facility, if necessary. The response
also provides information on sanitary services, stormwater management and water resources.
The response notes that if BDS Site Development determines on-site infiltration is not feasible
for this project, then BES shall accept off-site disposal to the public combination sewer located
in NW Albemarle Terrace. The response recommends no conditions of approval (Exhibit E-1).
• The Site Development Section of BDS responded with no objections to the proposed
Adjustment. The response notes that as part of the building permit submittal for the new
residence, the applicant will be required to submit a geotechnical engineering report. This
report must address issues related to (but not limited to) the following: the recommended
location of the residence evaluated in terms of impacts to existing drainage features, hillslope
stability and potential landslide hazard (both pre and post-construction), recommendations for
shoring and excavation measures to protect adjacent properties and recommendations based
on subsurface investigation programs which includes investigation data of appropriate depths
of excavation and the proposed foundation system (Exhibit E-2).
Staff note: A geotechnical engineering report has been provided by the applicant and is located in
the case file or electronically upon request.
• The Development Review Section of Portland Transportation reviewed the proposal for its
potential impacts regarding the public right-of-way, traffic impacts and conformance with
adopted policies, street designations, Title 33, Title 17, and for potential impacts upon
transportation services. The response notes that NW Albemarle Terrace is designated as a
Local Service Street in all modes in the Transportation System Plan. PDOT maps indicate
Albemarle Terrace is a through street with a 35-foot wide right-of-way and a 28-foot wide curb
to curb roadway with a curb tight sidewalk at the subject site. The response notes that a 28foot wide roadway exceeds Transportation requirements for minimum roadway width for
development in the R7 zone on a through street and is an adequate width to provide on-street
parking on at least one side of the street. The response states that Transportation has no
objection to the requested Adjustment (Exhibit E-3).
• The Life Safety Section of BDS responded that a separate building permit is required for the
work proposed and the project must be designed to meet all applicable building codes and
ordinances (Exhibit E-4).
• The Fire Bureau responded that all Fire Code requirements apply and are required to be met.
If these conditions cannot be met, an appeal providing an alternative method is an option. The
response notes that the applicant is required to verify with the Water Bureau that fire flow
requirements can be provided from the existing fire hydrant. If they cannot be met, the
applicant will be required to provide upgrades, apply the code exception that allows reduction
of fire flow if residential sprinklers are provided or be granted a Fire Code Appeal. The
response also notes that aerial access cannot be met and the applicant will be required to meet
this condition at time of development or be granted a Fire Code Appeal (Exhibit E-5).
• The Water and Parks Bureaus responded with no concerns (Exhibit E-6).
Neighborhood Review: A Notice of Proposal in Your Neighborhood was mailed on October 28,
2008. A total of 11 written responses have been received from either the Neighborhood
Association or notified property owners in response to the proposal.
The first written response came from a neighbor who lives to the south of the site across NW
Macleay Boulevard. The respondent stated that no Adjustment should be granted if the
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additional height were to “block any of the views from any of the houses surrounding the
property”. The response noted that property owners “pay premium prices to have a view”.
Staff response: The Portland Zoning Code does not protect private views. In addition, the approval
criteria and purpose statement for the height regulations in single-dwelling zones do not address
the protection of private views and therefore this decision will not address this topic. Having said
that, one can examine the submitted site plan which shows that the average rear elevation of the
lot is 497 feet and the average front elevation of the lot is 444 feet – a difference of 53 feet in
elevation. As the Adjustment would allow the house to be 37 feet in height (41 feet to the top of
the rooftop pop up) plus 10 feet from the Base Point 2 measurement, it can be safely assumed that
the house will not block views because it will be shorter than the rear elevation of the lot.
The next response came from a neighbor who lives immediately south of the site. The response
states that Adjustments requested would present significant adverse impacts on his property
and other adjacent neighbors. The response notes a previous attempt by the neighbor to
purchase this site along with a portion of an adjacent lot to create a 7,000 square foot lot – the
former minimum lot size in the R7 zone (today, the minimum lot size in the R7 zone is 4,200
square feet). The respondent states that Adjustments on a “substandard” lot should be strictly
scrutinized. The respondent states that the developer could mitigate for the requested height
Adjustment by reducing the height of the top story. The respondent notes that tree removal
will further exacerbate the privacy impacts of the requested Adjustment to height. The
response states that based on drawings provided as part of the Notice of Proposal, the
requested height Adjustment should have been stated as 54 feet. The respondent states that
the Adjustment request is “unreasonable and unjustified” because it would exceed the height
which is allowed by right by such a “huge margin”. The respondent also mentions several
issues with the Adjustment request for the ADU which has been determined to be no longer
necessary. The respondent states that the primary reason for the ADU is to boost the overall
height of the structure to enhance the view to the north. The neighbor states that the proposed
house is “out-of-scale” and would impact the privacy and livability of the neighborhood.
Previous approvals of Adjustments to the height standards in the neighborhood are mentioned
as is an opinion that approving these Adjustments “makes a mockery of the basic consistency
design principles specified in the code… at some point the line should be drawn and this would
be a good place to start”.
Staff response: The site is 4,450 square feet in size. As the minimum lot size in the R7 zone is
4,200 square feet, this lot cannot be considered “substandard” and it can be developed using the
same regulations as any other lot in the R7 zone which also meets the minimum lot size standard.
Tree removal is allowed on this site; however this decision and Zoning Code standards both
require the planting of new trees. Due to the responses received from neighbors, the applicant has
reduced the proposed height of the house by eliminating a rooftop staircase and a rooftop deck.
Please see the information under Zoning above for a description of the manner in which height is
measured. It is staff’s responsibility to evaluate Adjustment requests and to determine whether
the request meets the approval criteria; Adjustments are evaluated on a case by case, site by site
basis and previous approvals or denials cannot be considered as justification for another
unrelated request. As a side note however, it is important to mention that no correspondence,
either in support or opposition, was received from neighbors or the neighborhood association in
relation to the height and front setback Adjustments recently approved for the house located at
2800 NW Aerial Terrace. The presence of an ADU as part of the proposal will not be addressed
because the ADU is allowed by right; however, the additional or 4th floor which is proposed will be
discussed because that is the portion of the house which exceeds the height limit.
A response was received from a property owner who lives to the southeast of the site. The
response states opposition to the (two) Adjustment request(s). The response states that the
proposed Adjustment to height does not “promote a reasonable building scale and relationship
to other residences in the area”. The response also mentions the proposed Adjustment to the
size of the ADU which is no longer necessary. It points out that no off-street parking is
provided for the ADU.
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Staff response: Issues related to the proposed building scale and relationship to other residences
are addressed as part of this review. The Portland Zoning Code only requires one on-site parking
space for this proposal – one parking space is required for the primary residence and no parking
space is required for the ADU. As two on-site parking spaces are provided as part of this
proposal, the project exceeds the minimum required number of on-site parking spaces.
The next response came from a property owner who lives to the east of the site. The
respondent stated opposition to the requested Adjustments and noted that the proposed height
is “50 percent larger than allowed under the current zoning”. The respondent notes that
similar height Adjustments have been granted for 2 other homes nearby and states that this is
inconsistent with the code section with regulates height in single-dwelling zones. The
respondent states that the proposal will not equally or better meet the purpose of the
regulation and that the height of the proposed home will impact the privacy of the residence to
the immediate east of the site. The response mentions that an ADU which exceeds the 800
square foot maximum would be inconsistent with the term “accessory”. The response notes
that the site is directly west of a site which had a “major landslide in 1996 or 1997” and that
the “stability of the slope of this lot is highly questionable”. The respondent mentions concerns
about parking on this stretch of NW Albemarle Terrace. The respondent asked which setbacks
were being waived for the development of this site. The respondent also asks “what good is the
process of neighborhood involvement if the City of Portland can rubber stamp every request for
adjustment regardless of how out of line the request is?” and “Where do neighbors go for fair
treatment when this type of request affects both the livability and desirability of the
neighborhood”?
Staff response: Once again, Adjustment requests are examined on a case by case, site by site
basis and previous approvals or denials cannot be considered as a factor for a different unrelated
request. Issues related to privacy will be addressed as part of this decision. The Site
Development response under Agency Review above addresses issues related to site stability.
These issues are examined at time of building permit review by Site Development and the
representative noted that a geotechnical engineering report will be required. The applicant has
already provided a copy of this report and it is available in this case file or electronically upon
request. As the size of the ADU no longer requires an Adjustment Review, this decision does not
specifically address this aspect of the project. The setback requirements are met – the project
meets an exception in the Zoning Code for front and garage entrance setback reductions on
steeply sloping lots. As for neighbor concerns about fairness, staff always evaluates land use
review requests from a point of neutrality. Furthermore, this land use review may be appealed for
a public hearing with the Adjustment Committee – a decision-making body appointed by the City
Council which represents various constituencies in the development process including
neighborhood associations. Please see the “Appealing this decision” section below for further
information.
The next letter came from the neighbor who lives immediately east of the site. The response
states that “as the home owner most impacted by the requested adjustments, I am very much
against both requests”. The neighbor states that prior to purchasing her home three years ago,
she inquired about the development potential of the site and was told that it could only be
developed by the owners of the lot and new owners would have to adhere to the R7 zoning
requirements. The respondent states that three other nearby homes have been approved
through Adjustment Reviews. The response states that the additional height is inconsistent
with the height regulations in the single-dwelling zones and would not promote options for
privacy of neighboring homes”. The response states an opinion that the ADU has been
included as part of the project to make the overall house taller and larger. The respondent
states concern with the stability of the site due to a “major landslide in 1996” which occurred
on a neighboring site. The response asks about the site stability features which may be
incorporated into the overall project design. The response asks whether setbacks have been
waived for the development of this site and states concern with parking along NW Albemarle
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Terrace. The response states that the City should not allow development outside of the
regulations of the R7 zone.
Staff response: The neighbor’s description of her understanding that this site could be developed
outside of the R7 zoning regulations by the previous owner but that a new owner would have to
meet the R7 zoning requirements outright is somewhat accurate although the Adjustment Review
process is available for applicants who wish to vary from a development standard. The
Adjustment Review process has been in place since 1991 and at no time have Adjustment
Requests to basic development standards in the R7 zone been prohibited. This is also true for
other homes and sites which have been developed in the vicinity. Issues relating to privacy will be
discussed as part of this review. As an ADU is allowed by right as part of this project, staff
cannot attribute the inclusion of the ADU as the reason why an Adjustment to height has been
requested. Please see the staff response immediately above for statements regarding site stability
and setbacks.
Another response came from a property owner who owns a house two lots east of the site and
across NW Albemarle Terrace. The response states concern with “runoff, slides, permeability
and traffic congestion preventing access for emergency vehicles”. The respondent states
agreement with the points made by other neighbors in their letters. The respondent asks that
the third recent height Adjustment request in the vicinity be denied.
Staff response: Please see the fourth staff response above for statements regarding potential
landslides and the manner in which BDS reviews building plans to address this issue. As for
runoff and permeability, the project does not exceed the maximum building coverage allowed or
the maximum amount of front yard vehicle paving allowed and therefore, the project cannot be
assumed to contribute to these issues any more than other surrounding homes. A PDOT
representative reviewed the proposal for potential impacts on street designations and
transportation services and stated no concerns, therefore emergency vehicle access is determined
to be adequate and will not be addressed as part of this review or the building permit.
The next response came from a property owner who lives to the northwest of the site. The
response includes statements about on-street parking, construction vehicles, landslide hazard,
lot size and the number of Adjustment requests which have been approved in this vicinity.
Staff response: Most issues included in this letter are addressed in other staff responses. PDOT
examined the street width and found that it meets standards.
Another response came from a neighbor across the street to the northeast of the site. The
response states that adjacent residences are not constructed at the same scale proposed by the
applicant – “though the roof height may be equal to those adjacent, the base height is not”.
The response states that this will make the house look out of scale. The response states that
the building height “does not promote privacy to the neighbors”. The respondent also states
concern with excavation and the overall stability of the area. The response states that “it would
only be fair to neighbors on this slope to have more than one geologist give their blanket
endorsement of the project before proceeding.
Staff response: Issues related to scale will be addressed as part of this review. The Site
Development Section of BDS will examine the geotechnical report when submitted as part of the
building permit application for the structure. As site stability is not part of the Adjustment Review
approval criteria or purpose statement for the height regulations, the merits of a geotechnical report
are not addressed as part of this review.
The next response came from property owners who live to the immediate southwest of the site.
The respondents state that they concur with the points expressed in the second letter
summarized above. The respondents express particular concern with the proposed rooftop
staircase because it would provide access to a rooftop deck. The respondents state that the
staircase adds an additional 7 feet in height to the structure and that if any height Adjustment
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were allowed it should only be to 37 feet (the original 44-foot request minus the 7 feet which
the staircase extended above the roof of the structure).
Staff response: As stated previously the rooftop staircase and rooftop deck have been removed
from the plans. It is important to note however that plans still show a rooftop pop up or skylighttype feature extending 4 feet above the top of the roof so therefore the proposed height of the
house decreased by 3 feet rather than 7 feet.
The next letter was received from a property owner who lives immediately across the street from
the site. The respondent states concern that the Adjustment request will have a significant
adverse impact on the neighborhood. The respondent states that the request would amount to
an actual height of 54 feet from the street grade (the actual height measurement of the current
proposal per the Portland Zoning Code is 41 feet). The respondent also states that the home
will be approximately 40 feet wide which is “a monstrously significant ‘street presence’”. The
respondent states that the proposed height of the house in comparison to others in the
“middle-of-the-block” locale would contrast because those homes are one or two stories at
street level. The respondent states an opinion that the structure without rooftop staircase
would be massive appearing from the street which would be further exacerbated due to the
reduced front and garage entrance setback. The respondent also believes the proposed home
would be more visible due to its location at the bend of a street and partially because trees on
the site would likely have been removed. The response states that homes in the “middle-of-theblock” locale are “traditional vintage architectures, while the proposed new structure appears to
be clearly contemporary”. The respondent states that this issue is relevant because the
differing architectural style will cause it to be “visually dominant” in the area. The respondent
states that the proposal does not meet the approval criteria and that the Adjustment request
which involved both height and the size of the ADU would have a cumulative effect and the
overall proposal would not equally or better meet the purpose of the regulations. The response
mentions concerns about the amount of parking provided for the project. The respondent
asked if planners assigned to Adjustment Review cases visit the sites. The respondent states
that the Notice of Proposal did not provide any justification or rationale for why the requested
Adjustments will meet the (approval criteria) and why the proposal won’t have adverse effects.
Staff response: Issues related to height are addressed as part of this decision. Staff has visited
the project site on two occasions and “walked” about halfway up this very steeply sloping lot both
times in order to better evaluate potential impacts of the proposal on neighbors. The approval
criteria does not address whether the architectural design of the structure is or is not similar to
that of surrounding homes. Although the potential visual dominance of the proposed home is
examined as part of this decision, this discussion cannot take place within the context of any
architectural style because, in this location and based on the zoning of this site, the Zoning Code
does not consider one architectural style favorable to another. As noted previously, the proposed
ADU was determined to meet the size requirements outright and therefore only one Adjustment is
requested which eliminates Adjustment Review approval criterion “C” which discusses cumulative
impacts from this land use review. The amount of parking provided meets Zoning Code
requirements for both a primary and an accessory residence and therefore is not addressed as
part of this review. As part of the Adjustment Review application requirements, applicants are
required to address the approval criteria. This information must be received prior to staff sending
out the Notice of Proposal and is always available within the case file for citizens to review.
However, for the sake of brevity and mailing expense, this information is generally not explicitly
summarized in the Notice of Proposal; rather in this document, the Notice of Decision.
The final response was received from the President of the Hillside Neighborhood Association.
The response states that the proposed Adjustment Review was discussed at the November 11,
2008 meeting and the Hillside board voted unanimously to authorize the President to forward
comments on the neighborhood association’s behalf. The response states that typically the
board refrains from commenting on Adjustment Review cases but “in this instance we see a
troubling pattern by the city to disregard the best interests of the neighborhood, its character
and its livability”. The response states that “residents of this neighborhood have generally
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purchased expensive homes and pay considerable (and some feel exorbitant) property taxes
with an implicit bargain with the city, namely that a zoning and development code will be fairly
and uniformly applied to maintain the character, privacy, and ambiance of the neighborhood”.
The response states that approval of Adjustment requests without “offsetting” mitigation
“violates the implicit understandings and expectations of our neighbors”. The response urges
the City to “apply the code fairly and strictly, and not to grant extreme adjustments outside of
the basic requirements without strong and compelling reasons beyond the mere fact that a
particular developer requests them”.
Staff response: The Adjustment approval criteria does not address property taxes and therefore
this issue will not be addressed as part of this decision. It is important to recognize that when an
Adjustment request is submitted, it is evaluated based on the approval criteria with a special focus
on the purpose statement for that regulation. Part of this evaluation involves surveying the
development pattern in the vicinity as well as the topography of the site and vicinity in addition to
a vast number of other site and vicinity-specific characteristics. In some cases, the occurrence of
surrounding development which doesn’t meet development standards can support an Adjustment
request and in other cases it can detract from an Adjustment request. In all cases, the approval or
denial of an Adjustment request may be appealed to the Adjustment Committee if neighbors feel
that staff has not applied the Zoning Code accurately. No correspondence in support or opposition
to the two most recent Adjustment requests in the vicinity was received from neighbors or the
neighborhood association. These past land use reviews include an Adjustment to height which
was mentioned above and an Adjustment to setback for the addition of living space on top of an
existing garage located on SW Albemarle Terrace across the street from the site.

ZONING CODE APPROVAL CRITERIA
Title 33.805.10 Purpose of Adjustments
The regulations of the zoning code are designed to implement the goals and policies of the
Comprehensive Plan. These regulations apply city-wide, but because of the city’s diversity,
some sites are difficult to develop in compliance with the regulations. The adjustment review
process provides a mechanism by which the regulations in the zoning code may be modified if
the proposed development continues to meet the intended purpose of those regulations.
Adjustments may also be used when strict application of the code’s regulations would preclude
all use of the site. Adjustment reviews provide flexibility for unusual situations and to allow for
alternative ways to meet the purposes of the code, while allowing the zoning code to continue to
provide certainty and rapid processing for land use applications.
33.805.40
Adjustment Approval Criteria
Adjustment requests will be approved if the review body finds that the applicant has
shown that approval criteria A. through F. stated below are met.
A. Granting the adjustment will equally or better meet the purpose of the regulation to be
modified; and
Findings: The applicant requests one Adjustment to increase the maximum allowed height for
this site from 30 feet to 37 feet (41 feet to the top of a rooftop skylite-type “pop-up” with side
windows). The purpose of the height regulation in single-dwelling zones is listed below:
Purpose 33.110.215 Height
The height standards serve several purposes:
• They promote a reasonable building scale and relationship of one residence to another;
• They promote options for privacy for neighboring properties; and
• They reflect the general building scale and placement of houses in the city’s
neighborhoods.
The height of the proposed home measures 41 feet; however, the top 4 feet in height is devoted
solely to the “pop up” on top of the roof. This building feature is designed as an enhanced
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skylight with windows on its sides to help with the ventilation and cooling of the home. The
pop up is set back approximately 20 feet from the front edge of the roof. The Portland Zoning
Code allows certain exceptions to the maximum allowed height for minor projections such as
skylights and chimneys provided these features have dimensions of 3 feet or less in width,
depth or diameter. Although the pop up doesn’t meet the size exceptions, its approximately 50
square foot size certainly identifies it as a minor projection. Furthermore, the Zoning Code
includes exceptions which encourage rooftop mechanical equipment to be located toward the
center of a roof because in those locations there is less potential that the equipment will be
visible from the street. The exception requires the equipment to be set back 4 feet for every 1foot in height of the equipment. If this principle is applied to the pop up, views of it from the
street level should also be minimal or nonexistent because at 4 feet in height, it would only
need to be set back 16 feet from the edge of the roof and a 20-foot setback is proposed.
Therefore, based on this information, it is appropriate to consider the primary height of the
proposed home to be 37 feet (measured to the majority of the roof) rather than 41 feet
(measured to the top of the pop up which only occupies 3 percent of the 1,530 square foot roof
area).
The section drawing included with this decision depicts the terraced design of the home from a
vantage point west of the site. This design is partially the result of a Zoning Code regulation
which allows homes built on steeply sloping lots to be constructed closer to the street provided
that for every foot of reduced setback, the height of the home in that location is decreased an
equivalent amount. The intent of this regulation is to accommodate the challenges of
developing a home on a steeply sloping lot and to prevent excessive massing and/or vertical
bulk close to the street. The proposal meets this exception and in fact a significant portion of
the third floor of the home is set back further than the exception requires. This helps to reduce
the street-level massing and vertical bulk of the home. The reduced setback for the garage
entrance is a common occurrence in this neighborhood – many garage entrances in the area
are located very close to the street property line. Furthermore additional floors of living space,
also with reduced front setbacks, are often located directly above the garage, whereas the
second floor of the proposed home is set back at least 5 feet more than the garage which is
already set back 5 feet. The terraced design is also incorporated into the upper floors of the
proposed house. The third floor is set back a minimum of 15 feet from the street property line
thus meeting the front setback requirement outright and the fourth floor of the proposed home
is set back a minimum of 21 feet from the front property line. Overall, the terraced design
technique helps to visually reduce the prominence of the additional height requested as part of
this review, in part because, depending on the vantage point from which the home is viewed,
the upper floors will appear to sink into the level below. The varying front setbacks of the
different levels of the home enhance the visual depth of the front façade which reduces the
appearance of excessive bulk or massing and thus make the scale of the home more reasonable
for the surrounding area.
The upper two floors of the home are angled in a direction which is different than the lower two
floors. This angled design helps to further diminish the perceived scale of the home by
breaking up the massing of the front façade and adding visual interest not only through the
different depths of each floor as described above but also through the different orientation of
the upper floors as compared to the lower floors. To further reduce the perceived scale of the
home the upper floors are designed with a large number of windows embedded in a primarily
concrete façade. The architect has proposed to paint the concrete black. As the windows will
allow for greater transparency which in itself reduces perceptions of bulk and the black
bordering around the windows will be painted to create a sense of void, the upper two floors
will better blend into the surroundings. In order to ensure that the concrete portion of the
upper floors is painted as described, a condition of approval has been included with this land
use review. The condition states that the concrete portion of the upper two floors of the home
must be painted a shade of black. The street-facing façade of the fourth floor of the proposed
house is also designed with an outdoor deck which is open to the outside but which has doors
set back at least 12 more feet from the front of the 4th floor façade. This feature as well as the
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second and third floor decks provide additional articulation which helps to further break up the
façade of the house by providing a recessed area of limited structural bulk or massing.
The steep slope of the site also helps reduce the overall bulk of the structure. As mentioned
previously, the average elevation of the uphill lot line is 53 feet higher than the average
elevation of the downhill lot line. Considering that the home is proposed to be 37 feet in height
(41 feet to the top of the pop up or 47 feet in total street-level height not accounting for the 10foot base point 2 allowance), the home will not rise above the rear of the lot. This promotes a
perception that the home is “cut into” the hill which will help make the home feel less imposing
because it will not rise above its surrounding terrain. It is also important to note that the
much lower elevation of the site in comparison to adjacent sites will not allow a residence to be
constructed next to the proposed home in a manner which would allow the height of the
residences to be visually compared. It is important to consider that the height of homes on the
uphill side of SW Albemarle Terrace and other streets in the area often appear taller than the
30-foot height limit whereas the height of homes on the downhill sides of the streets are often
one or two stories in height as viewed from the street. In general the building scale and
relationship between residences in the vicinity is characterized by the steep slope and the need
for each home to incorporate creative design techniques to respond to the terrain of each lot.
One neighbor response stated that the location of the site at a bend in the road would increase
its visual prominence which would underscore the additional height of the home. The site is
located at a concave bend in SW Albemarle Terrace, therefore, the site is not sticking out
toward the street, it is in effect pushed back by the street. Because of this and especially for
those driving on SW Albemarle Terrace, the home will appear less prominent because a driver’s
line of sight will more closely follow the direction of the street. However, in order to further
obscure views of the house from the street, a condition of approval has been added to this
review which requires that a minimum of three trees and five shrubs be planted on both sides
of the proposed home. This is in addition to the T1 standards required by the Zoning Code.
Both the condition of approval and the T1 requirement will help to obscure views of the home
from the sides and rear and will also emphasize the design aspiration to make the home appear
as if it is embedded into the hillside.
Many neighbors commented that privacy would be adversely impacted as a result of the
Adjustment request. It is necessary to point out that impacts on privacy should only be
considered for the upper floor of the proposed home, as were the home composed of the lower
three floors, it would be allowed by right. The upper floor is set back 21 feet from the front
property line. This distance plus the 35-foot width of NW Albemarle Terrace plus the distance
of the homes across the street from the street property line amounts to a significant distance
between the living areas of the existing two homes across the street and the proposed home.
This distance is adequate to limit adverse impacts on privacy especially considering that the
rooftop deck was removed from the proposal. The neighbor to the east of the site also
commented that the proposal would have an adverse impact on his privacy. However,
considering the differing elevations of the site and the neighbor’s lot, the proposed home should
be similar in height to the grade of the neighbor’s backyard and therefore will have minimal
impacts on privacy. This is especially true considering that the proposed home is designed
with no, or minimal, windows on the sides or rear and a condition of approval has required the
planting of trees on both sides of the home. Homes to the south of the site are located at
elevations above the top of the proposed home and therefore should have no impacts on
privacy.
Based on the information above which includes the terraced design and articulation of the
proposed home the topographic features of the site and surrounding area, the variety of home
heights and setbacks in the vicinity, the distance between this home and any surrounding
homes and the condition of approval which requires trees to be planted along the sides of the
house, this criterion is met.

Decision Notice for LU 08-168876 AD

Page 11

B. If in a residential zone, the proposal will not significantly detract from the livability or
appearance of the residential area, or if in an OS, C, E, or I zone, the proposal will be
consistent with the classifications of the adjacent streets and the desired character of the
area; and
Findings: The proposal to increase the maximum allowed height from 30 feet to 37 feet (41
feet to the top of the pop up) will not significantly detract from the livability or appearance of
the residential area. The proposal essentially amounts to an additional floor on top of the
proposed house. The discussion above under Criterion A mentions that the additional floor
should not result in any undue impact on privacy for the neighboring lots due to the distance
been the upper floor and the two homes across the street as well as due to the differences in
the height of the top floor and the elevations of the sites to the east, west and south. The
removal of the rooftop staircase and the rooftop deck also diminishes potential impacts to
privacy for adjacent sites. Required landscaping along the east and west sides of the house will
also help screen views of the upper floor from neighboring sites. The home will be constructed
on a buildable lot which is at a different elevation than other lots adjacent to it. This ensures
that impacts to the availability of light, air and sunlight for adjacent lots will be minimal or
nonexistent. As for the homes across the street, the availability of light, air and sunlight for
those homes would already have been reduced by the steep hillside and the addition of a
dwelling unit on this site should not further decrease this availability.
Over the course of this evaluation staff has suggested many scenarios to the applicant which
could decrease the height of the house or could further reduce the visual appearance of the
area of the house which exceeds the height limit. These suggestions included sinking the
carport further into the ground, pushing the house back further from the street and increasing
the setback of the upper floor. According to the applicant, the home is designed structurally in
a way which minimizes the amount of excavation necessary on the site and the suggested
modifications would greatly increase the amount of excavation required. This would result in
the "difference between hauling 5 truckloads away or 38 truckloads...you can do 5 loads in a
day, but 38 truckloads would be 1-2 weeks of constant dump trucks". Reducing the amount of
excavation necessary has other benefits to the neighbors beyond less dump trucks hauling
earth away from the site, it also reduces the appearance of retaining walls and allows the site to
maintain a more natural setting for the proposed home.
As for the appearance of the home, it is designed with a great deal of articulation and detail.
Features have been included in the design of the home which add visual interest and help
reduce the appearance of excessive bulk or massing. These features include the angled
orientation of the upper floors and the differing materials and architectural treatments between
floors. These features include the terraced design of the home, the amount of glazing proposed
on the front façade and the varying locations of decks and outdoor areas which provides for
further articulation. Above all the home is designed in a way which will give it the appearance
of being embedded into the site – a creative approach which pays tribute to the site and the
topography of the area. This compliments most homes in the area which have also been either
constructed at higher elevations on their lots where the ground is level or which have been
pushed closer to the street and constructed with daylight basements as a means to address the
challenges of constructing in a steeply sloping area. Based on the information above, this
criterion is met.
E. Any impacts resulting from the adjustment are mitigated to the extent practical; and
Findings: The proposal appropriately mitigates for impacts to the extent practical. It is first
important to note that the number of letters and content of the letters received from neighbors
implies that significant impacts will result from the approval of the Adjustment. These
comments should not be minimized however it is important to consider whether the impacts
anticipated would still be present whether a 3-story house which meets the height requirement
of the Zoning Code were built on the site or the proposed house at 4 stories. To mitigate for
visual impacts related to the additional proposed height, the home has been designed so that
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the third and fourth floors are pushed back further than the Zoning Code requires. The
asymmetrical articulation and angled orientation of the upper floors also helps mitigate for the
additional height by increasing the visual interest of the structure and further eliminating the
potential impacts of a large flat, uninteresting front façade at or close to the street property line
or above. The rooftop staircase and the rooftop deck have been eliminated from the design
which reduces the overall height of the structure and eliminates the potential for impacts
associated with activity at that level. Also as mitigation, a condition of approval has been
added with this review which requires that the concrete façade around the windows on the
third and fourth floors be painted a shade of black. This combined with the translucency of the
windows on the upper levels will help to better visually blend the structure into its background.
And finally, another condition of approval has been added to this review which requires a
minimum of three trees and five shrubs to be planted along each side of the home not
including the T1 standard. This will help mitigate for the additional height requested by
reducing or screening views of the home from other locations in the vicinity and will also
mitigate for the removal of trees which will occur as part of construction although the T1
standards already address this as construction on the lot will require the planting of 10 inches
of trees. Based on this information, this criterion is met.
C. If more than one adjustment is being requested, the cumulative effect of the adjustments
results in a project which is still consistent with the overall purpose of the zone; and
D. City designated scenic resources and historic resources are preserved; and
F. If in an environmental zone, the proposal has as few significant detrimental environmental
impacts on the resources and resource value as is practical.
Findings: Only one adjustment is requested, the site does not contain any identified scenic or
historic resources and the site is not located in an environmental zone; therefore, these
criterion are not applicable.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.

CONCLUSIONS
The applicant requests one Adjustment to the height standard of the Portland Zoning Code in
association with plans to construct a 4 story home on this steeply sloping site. As noted in this
report, the proposal is able to meet the approval criteria with approval granted based on the
terraced design of the home which “embeds” the home into the hillside as well as the angled
orientation, choice of materials and glazing provided on the upper two floors. The proposal is
also able to meet the approval criteria based on the elevation of the site in relation to the
adjacent sites and lack of potential for impacts on the privacy of surrounding neighbors. With
approval requiring that the permit drawings substantially conform with the front elevation and
site/landscape plan attached, the request meets the applicable criteria and should be
approved.

ADMINISTRATIVE DECISION
Approval of an Adjustment to 33.110.215 to increase the maximum allowed height for the
proposed structure from 30 feet to 37 feet (41 feet to the top of the pop up), per the approved
site plan, Exhibits C-1 through C-2, signed and dated December 4, 2008, subject to the
following conditions:
A. As part of the building permit application submittal, the following development-related
conditions (B through C) must be noted on each of the 4 required site plans or included as
a sheet in the numbered set of plans. The sheet on which this information appears must
be labeled "ZONING COMPLIANCE PAGE - Case File LU 08-168876 AD." All requirements

Decision Notice for LU 08-168876 AD

Page 13

must be graphically represented on the site plan, landscape, or other required plan and
must be labeled "REQUIRED."
B. The concrete portion of the upper two floors of the home must be painted a shade of black.
C. A minimum of three trees and five shrubs must be planted on both sides of the proposed
home. The trees must be a minimum of 1.5 caliper inches, or 6 feet in height if evergreen,
at time of planting. The shrubs must be a minimum of 1-gallon in size at time of planing.
Trees are in addition to those required by the T1 standard for new single-dwelling
residences.
Decision rendered by: ____________________________________________ on December 8, 2008
By authority of the Director of the Bureau of Development Services

Decision mailed: December 10, 2008
Staff Planner: Matt Wickstrom
About this Decision. This land use decision is not a permit for development. Permits may be
required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on October
8, 2008, and was determined to be complete on October 23, 2008.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore this
application was reviewed against the Zoning Code in effect on October 8, 2008.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant did not waive or
extend the 120-day review period.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed to the Adjustment Committee, which
will hold a public hearing. Appeals must be filed by 4:30 PM on December 24, 2008 at 1900
SW Fourth Ave. Appeals can be filed on the first floor in the Development Services Center until
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3 p.m. After 3 p.m., appeals must be submitted to the receptionist at the front desk on the fifth
floor. An appeal fee of $250 will be charged. The appeal fee will be refunded if the appellant
prevails. There is no fee for ONI recognized organizations appealing a land use decision for
property within the organization’s boundaries. The vote to appeal must be in accordance with
the organization’s bylaws. Low-income individuals appealing a decision for their personal
residence that they own in whole or in part may qualify for an appeal fee waiver. In addition,
an appeal fee may be waived for a low income individual if the individual resides within the
required notification area for the review, and the individual has resided at that address for at
least 60 days. Assistance in filing the appeal and information on fee waivers is available from
BDS in the Development Services Center. Fee waivers for low-income individuals must be
approved prior to filing the appeal; please allow 3 working days for fee waiver approval. Please
see the appeal form for additional information.
The file and all evidence on this case are available for your review by appointment only. Please
contact the receptionist at 503-823-7967 to schedule an appointment. I can provide some
information over the phone. Copies of all information in the file can be obtained for a fee equal
to the cost of services. Additional information about the City of Portland, city bureaus, and a
digital copy of the Portland Zoning Code is available on the internet at
www.portlandonline.com.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Adjustment Committee is
final; any further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within
21 days of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact
LUBA at 550 Capitol St. NE, Suite 235, Salem, Oregon 97301, or phone 1-503-373-1265 for
further information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Adjustment
Committee an opportunity to respond to it, that also may preclude an appeal to LUBA on that
issue.
Recording the final decision.
If this Land Use Review is approved the final decision must be recorded with the Multnomah
County Recorder. A few days prior to the last day to appeal, the City will mail instructions to
the applicant for recording the documents associated with their final land use decision.
• Unless appealed, The final decision may be recorded on or after December 26, 2008 – (the
day following the last day to appeal).
• A building or zoning permit will be issued only after the final decision is recorded.
The applicant, builder, or a representative may record the final decision as follows:
• By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope.
• In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to the
County Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR
97214. The recording fee is identified on the recording sheet.
For further information on recording, please call the County Recorder at 503-988-3034
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
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Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time. Zone Change and
Comprehensive Plan Map Amendment approvals do not expire.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
• All conditions imposed herein;
• All applicable development standards, unless specifically exempted as part of this land use
review;
• All requirements of the building code; and
• All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement and Original LU Application
1. Supplemental Submittal received October 23, 2008
2. Supplemental Submittal received November 26, 2008
3. Supplemental Submittal received December 1, 2008
B. Zoning Map (attached)
C. Plans/Drawings:
1. Site Plan (attached)
2. Elevation Drawing (attached)
3. Section Drawing (attached)
4. Architectural Renderings
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Bureau of Environmental Services
2. Site Development Review Section of BDS
3. Development Review Section of Portland Transportation
4. Life Safety Section of BDS
5. Fire Bureau
6. Summary Sheet of Bureau Responses
F. Correspondence:
1. Marcia S Wolly, November 3, 2008, opposition to request if views are impacted
2. L. Randall Weisberg, November 2, 2008, background on attempt to purchase site,
opposition to request on lot less than 7,000 square feet, cumulative impacts
3. Richard C. Stetson Jr., November 3, 2008, opposition to Adjustment requests
4. Charlotte Boxer, November 11, 2008, opposition to Adjustment requests
5. Roberta Sack Parisi, November 13, 2008, background on understanding of development
of site, opposition to Adjustment request
6. Carol J. Fortino, November 17, 2008, concerns about impacts of development on runoff,
slides, permeability, and traffic congestion
7. Patricia Allen, opposition to Adjustments, concerns about privacy and excavation
8. Joe Conyard, November 17, 2008, concerns about parking, landslide hazard, size of lot,
emergency vehicle access
9. Gary D. Pape and Catherine S Clark, November 18, 2008, agreement with letter written
by L. Randall Weisberg, concern about rooftop staircase and deck
10. Terrance Chor, November 18, 2008, concerns about massing and street-presence of
home, architectural differences, questions about rationale for Adjustment request
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11. Gary Berger, Hillside Neighborhood Association, November 18, 2008, concern about
degree of requested Adjustment and approval of other Adjustments in the area.
G. Site History Research

The Bureau of Development Services is committed to
providing equal access to information and hearings. If
you need special accommodations, please call 503-8230625 (TTY 503-823-6868).

