NOTICE OF FINAL
FINDINGS, CONCLUSIONS AND DECISION
OF THE PORTLAND ADJUSTMENT COMMITTEE
ON AN
APPEALED ADMINISTRATIVE DECISION
(Type II Process)
CASE FILE: LU 08-140351 AD
LOCATION: 1105 SE 50th Avenue
The administrative decision for this case was appealed to the Adjustment Committee by the Mt.
Tabor Neighborhood Association.
The Adjustment Committee upheld the administrative decision of approval and granted the
adjustment request with a condition of approval. The original analysis, findings and
conclusions have been revised by the Adjustment Committee and follow.

I. GENERAL INFORMATION
Applicant:

John Shirkey
Scott Shirkey
1105 SE 50th Avenue
Portland, OR 97215-2605

Site Address:

1105 SE 50TH AVE

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:

BLOCK 1 E 40' OF LOT 5 LOT 6, ALROY
R018400050
1S2E06BD 04300
3135

Neighborhood:
Business District:
District Coalition:

Mt. Tabor, contact Bruce Treat at bruce.treat@mttaborpdx.org
Belmont Business Association, contact Don Porth at 503-823-3615.
Southeast Uplift, contact Cece Hughley Noel at 503-232-0010.

Zoning:

R5

Case Type:
Procedure:

AD Adjustment
Type II, an administrative decision with appeal to the Adjustment
Committee

Residential 5,000

Proposal:
The applicant wishes to be able to create a building site to the west of the existing house on
this site which is currently comprised of Lots 5 and 6. The house is developed over the property
line that separates the two lots and in order to create a second building site, the property line
must be confirmed and then moved to the west. This will occur through a separate and
distinct process (PR 08-126536) called a Lot Confirmation and Property Line Adjustment.
This land use review is to consider a request from the applicant to reduce the required side
(west) building setback from 5’ to 3.9’ at the northwest corner of the existing house. The west
building wall of the existing house will meet the required setback between the house and the
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reconfigured property line that is directly west (not north). The area of the reconfigured Tract 2
that will be within 5 feet of the northwest corner of the house is a polygon that extends
approximately 15 inches north of the “right angle” of the line and about four feet west of the
same “right angle”. Measuring from the side property line toward the house, a 5-foot distance
encroaches about 1.1 feet into the house. See Exhibit C-2 for a detailed illustration of this
encroachment.
The area north and northwest of the house is currently undeveloped and the applicant will
provide an easement that ensures that no development will take place within the area in the
future. The rationale for the right-angle jog in the west property line is that the new lot will be
36 feet wide for a distance of 10 feet from the front property line adjacent to SE Taylor Street. It
is at this point, at 10 feet back from the front property line, that the northwest corner of the
existing house is too close to the relocated property line. This request is intended to allow the
northwest corner of the existing house to remain in its current location, without demolition of
the building back to a point where it would meet the required 5-foot setback (approximately a
13 inch by 12 inch notch).
Relevant Approval Criteria:
In order to be approved, this proposal must comply with the approval criteria of zoning code
section 33.805.040 A. – F., Adjustments.

II. ANALYSIS
Site and Vicinity: The applicant’s site is a corner lot at the southwest corner of SE Taylor
Street and SE 50th Avenue. The site has 85 feet of frontage on SE Taylor Street and 84.44 feet
of frontage along SE 50th Avenue. Total site area is 7,174 sq. ft.
The house is located on the east 52 feet of the site. A garage to the south of the house is
accessed by a curb cut off SE 50th Avenue. There is currently a side yard to the west of the
house, fenced off and screened by arbor vitae. There is a 13-inch deciduous tree in the yard.
The site is relatively level but there is a low retaining wall about 10 feet west of the house.
The house is built in an eclectic Spanish style with false parapet exterior walls topped by
hipped roofs that overhang beyond the building exterior. Houses to the west and east have a
traditional architectural style.
Immediately to the west of the site is a 2,112 sq. ft. vacant lot, owned in conjunction with a
5,460 sq. ft. site with a house. Immediately to the south of the site is a 4,050 sq. ft. site
developed with a house. Lots across SE Taylor and SE 50th Avenue are approximately 5,800 sq.
ft. or larger. The neighborhood has a street grid of rectangular blocks with typical R5
development. There is little infill in the immediate vicinity.
The site is about 400 feet south of Belmont which has commercial zoning and development
along this traditional streetcar street. Areas parallel to Belmont are zoned R2.5 or R2. The
block north of the site is half apartments adjacent to Belmont and half single dwelling
residential adjacent to SE Taylor Street.
Zoning: The R5 designation is one of the City’s single-dwelling zones which is intended to
preserve land for housing and to promote housing opportunities for individual households. The
R5 zone implements the Comprehensive Plan policies and designations for single-dwelling
housing.
Land Use History: The applicant has applied for a Lot Confirmation/Property Line Adjustment
that would create a new buildable site to the west of the existing property (PR 08-126536). The
repositioned line would come within 3.9 feet of the existing house.
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Agency Review: A “Notice of Proposal in Your Neighborhood” was mailed July 15, 2008. The
following Bureaus have responded with no issues or concerns:
•
•
•
•

Water Bureau
Fire Bureau
Site Development Section of BDS
The Bureau of Parks-Forestry Division

Site Development Services responded that stormwater management must be addressed. This
includes the location of existing downspouts and potential changes. The Bureau of
Environmental Services has similar issues. In addition the BES memo provides information
regarding the new 2008 Storm Water Management Manual. These stormwater issues will be
addressed as part of the Lot Confirmation/Property Line Adjustment.
Neighborhood Review: A Notice of Proposal in Your Neighborhood was mailed on July 15,
2008. Nine written responses were received from either the Neighborhood Association or
notified property owners in response to the proposal (several letters have additional signatures).
The Mt. Tabor Neighborhood Association notes that narrow lots don’t fit the character of the
neighborhood, that the proposal doesn’t meet the purpose of the setback regulation, and that
new “skinny lot” development is a bad precedent. Twenty-three residents signed this letter.
The other eight letters raise the follow issues:
• objections to the code’s method of measuring lot width
• the applicant’s ability to choose to apply for an adjustment and property line
adjustment (pla) circumvents the spirit of the code
• increased density in the neighborhood
• the new physical relationship among the new infill development and existing homes
• the impact on livability and privacy and neighbor historic character
• the creation of new property lines around the garage and the projection of eaves toward
the new property lines
• the proposed “panhandle” configuration and irregular shape of Tract 2 that would be
created by a future lot confirmation and property line adjustment (in effect a “de facto”
flag lot)
• the potential future use of the front yard along SE Taylor (dog run?)
• inconsistency with the purpose statement
• fire safety
This report addresses applicable approval criteria and focuses on the specific adjustment request
to reduce the side setback from 5’ to 3’9”. Issues related to narrow lots, measurement
methodology, increased density in the neighborhood and the lot confirmation/property line
adjustment (pla) process are not considered below.
The purpose of Adjustments, which is given directly below this section, is to allow options to
property owners to request exceptions to the development standards of the Code. No reason for
requesting an exception is required. If the owner finds that, for the particular property, he or she
desires to do things in a different way than is provided in the Code, and if the proposal will still
meet the intent of the regulation being adjusted and the other approval criteria, the proposal can
be approved through a discretionary review.

PROCEDURAL HISTORY
A staff decision of approval for the requested Adjustment was mailed September 29, 2008. The
Mt. Tabor Neighborhood Association filed an appeal of the decision on October 13, 2008.
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Public Hearings: The appeal hearing was held on November 18, 2008. At that hearing, the
Adjustment Committee made a unanimous decision to deny the appeal and uphold the
administrative approval. On December 9, 2008, the Committee met to adopt revised findings.
Testified at the November 18, 2008 Hearing:
•

Mark Bello, Marty Stockton, Susan McKinney, BDS Staff Representatives

•

John Larson, Mt. Tabor Neighborhood Association

•

Houston Bolles

•

Thomas Dolan

•

Stephanie Stewart

•

Catherine Dolan

•

Scott Shirkey

At the hearing, the Adjustment Committee heard the following: 1) a staff summary of the
proposal and Administrative Decision, including a graphic clarifying zoning setback regulations
(Exhibit H.4) and Power Point presentation (Exhibit H-5); 2) testimony from the appellant and
supporters of the appellant with additional information submitted (Exhibit H.6 – H.9a); and 3)
testimony from the applicant.
John Larson, speaking for the Mt. Tabor Neighborhood Association, stated that the
neighborhood had voted unanimously to oppose the adjustment. He stated that the adjustment
was in the service of the property line adjustment. The approval would allow gerrymandering of
lot lines inconsistent with neighboring development. The new house that could be built would
be inconsistent with neighboring properties and that this type of incremental change would
detrimentally affect neighborhood character. The proposal doesn’t meet the spirit or the letter
of the code.
Houston Bolles, neighbor, asked the Adjustment Committee to deny the adjustment. He made
three points: 1) the setback distance is not minimal, using his side yard garden as an example;
2) the resulting irregular lot configuration would be an anomaly in the neighborhood; and 3)
the applicant could apply for Planned Development review approval instead of an Adjustment.
The applicant’s application for an Adjustment was not allowed as the proposal exceeded the
threshold for review. (Section 33.805.030.b).
Thomas Dolan, neighbor, stated:
Criterion A -meeting the purpose of the setback regulation - was not met because:
• Less than five feet for a setback reverts to older, more lax zoning standards
• The property line would wrap around the existing house, unlike any other property line
in the neighborhood, and the existing house would then have a neighbor on three sides;
• Such a configuration would create future boundary disputes; the “no-build” area would
be considered naturally part of the lot with the existing house;
Criterion B, the livability approval criterion, was not met because:
• The reduced setback being a large percentage of the full five-feet would be easily
discernable, especially if the area is fenced or used for storage;
• If not discernable, then prone to boundary disputes as described above.
Criterion E, the mitigation approval criterion, was not met because:
• The proposed condition of approval requiring a “no-build” easement is meaningless
because the area is already within the front yard setback area.
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Stephanie Stewart, neighbor, stated that the applicant needed an adjustment to avoid a
Planned Development review. She noted that the Adjustment would allow the Property Line
Adjustment to go forward. She summarized a current “white paper” under consideration by the
City that itemizes problems with property line adjustments. She also stated that the survey
drawing is inaccurate.
Catherine Dolan provided the Adjustment Committee with a copy of Mr. Dolan’s testimony. She
also highlighted previous testimony.
An unidentified neighbor stated that city staff may have directed the applicant to the Planned
Development process rather than the Adjustment.
Mr. Shirkey, applicant, affirmed the staff report and decisions and made himself available for
questions from the Committee.
The Committee asked BDS staff to respond to the issue raised by opponents that the applicant
needed the Adjustment review in order to avoid a Planned Development review and as such
violated 33.805.030.B.3, which states that Adjustments are prohibited as an exception to a
threshold for a review.
The Zoning Code in 33.805.030.B.3 describes with an example (summarized and discussed just
below) what a threshold for review is.
Section 33.140.100.B.3 limits Office uses to 3,000 square feet in an Industrial zone. A
proposal for Office use over 3,000 square feet must be reviewed through a Conditional Use. As
such, the 3,000 square foot area limitation creates the threshold for review. An applicant may
not request an Adjustment review to allow 3,500 square feet of Office use in an industrial zone,
in order to avoid a Conditional Use review.
The applicant, in this case, is not seeking to adjust a threshold for review, because there is no
threshold involved. Also, the applicant is allowed by the Zoning Code to request an Adjustment
to the setback regulations associated with a Lot Confirmation and Property Line Adjustment
(PLA).
In addition, there is no Zoning Code regulation that requires this applicant to pursue a Planned
Development rather than an Adjustment. The Planned Development regulations (33.638) allow
flexibility beyond that allowed by other chapters of the Zoning Code, and is not a required
review; rather it is an option the applicant can pursue in order to gain additional flexibility.
Section 33.638.020.A, Flexibility, states that “(a)pproval of a Planned Development allows
certain kinds of flexibility for residential development. Some of the flexibility allowed by
Planned Developments may also be allowed under other provisions of this Title. Where such
situations exist, the applicant may choose which provision to apply.”
If the proposed lot dimensions of the future westerly property are less than what the Zoning
Code allows, then the only way to move forward with the PLA is to request a Planned
Development review in order to modify the lot dimensions. Given that under current code the
proposed lot configuration (through the PLA) meets the minimum width standard, the applicant
did not need to ask for flexibility or modification to this standard through a Planned
Development review.
Instead, the applicant requested a Lot Confirmation and PLA that would “re-establish” a lot
that meets the Zoning Code dimensional requirements, although in an irregular shape (also
allowed by the Zoning Code). This option required an Adjustment (the subject of this review) to
allow an approximately 1 square-foot area of the northwest corner of the existing house to
encroach into the new side setback area that would be created by the PLA.
Finally, another option the applicant had was to remove an approximately 1 square-foot notch
from the northwest corner of the existing house, or totally demolish the house.
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In summary, pursuing the Adjustment review instead of a Planned Development review is not
prohibited. It is one of several ways provided by the Zoning Code regulations to further develop
this site.

ZONING CODE APPROVAL CRITERIA
Adjustments
33.805.010 Purpose
The regulations of the zoning code are designed to implement the goals and policies of the
Comprehensive Plan. These regulations apply city-wide, but because of the city's diversity,
some sites are difficult to develop in compliance with the regulations. The adjustment review
process provides a mechanism by which the regulations in the zoning code may be modified if
the proposed development continues to meet the intended purpose of those regulations.
Adjustments may also be used when strict application of the zoning code's regulations would
preclude all use of a site. Adjustment reviews provide flexibility for unusual situations and
allow for alternative ways to meet the purposes of the code, while allowing the zoning code to
continue to provide certainty and rapid processing for land use applications.
33.805.040 Approval Criteria
Adjustment requests will be approved if the review body finds that the applicant has shown
that either approval A. through F. below, have been met.
A. Granting the adjustment will equally or better meet the purpose of the regulation to be
modified (Section 33.110.220 A):
Findings. The setback regulations for buildings and garage entrances serve several
purposes:
• They maintain light, air, separation for fire protection, and access for fire fighting;
The area adjacent to the setback adjustment proposal (within the reconfigured Tract 2)
will remain open and undeveloped via a no-build easement so there will be no impact to
light, air and physical separation. There will remain a 10-foot open space between the
existing house and future development to the west. The Fire Bureau has responded and
has no concern regarding this adjustment request.
• They reflect the general building scale and placement of houses in the city's
neighborhoods;
It is common in older inner city neighborhoods to find setbacks less than 5 feet. That is
true in this neighborhood. The small encroachment into a minimal percentage of the
side property line will be consistent and compatible with surrounding properties.
In addition, the applicant has proposed putting a no-build easement on the area
between the SE Taylor Street property line and the front yard building line on the future
adjacent building site. The no-build area totals 60 square feet. This includes the
approximately 4 square feet that lies within 5 feet of the existing house. The no-build
easement will provide the same or larger yard setbacks found elsewhere on SE Taylor
Street.
Currently, there is a fence and a line of arbor vitae that restrict free access from the
west side yard of the existing house to SE Taylor. These items should be removed and
the no-build easement area remain clear of obstructions such as low fences, decks or
trash cans in the future to preserve this sense of clear access.
• They promote a reasonable physical relationship between residences;
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There will be no impact to privacy because the adjustment is minimal and is adjacent to
an area that will not be developed. To the west and at the point of the jog in the
property line, the distance between the existing house and future development will be
10 feet, as required by the Zoning Code. The condition of approval, as revised after
public testimony, shall clear the area within the no-build easement area and keep it
unobstructed.
• They promote options for privacy for neighboring properties;
The minimal reduced setback will not impact privacy for future residents of Tract 2
because the existing house on Tract 1 will be no closer to future development than 10
feet.
• They require larger front setbacks than side and rear setbacks to promote open,
visually pleasing front yards;
This element is not applicable because the request is to reduce this side setback. The
existing house maintains a setback of over 10 feet to the north and east.
• They provide adequate flexibility to site a building so that it may be compatible with
the neighborhood, fit the topography of the site, allow for required outdoor areas,
and allow for architectural diversity;
There is an existing house on the site and the reduced setback will remain compatible
with the neighborhood. The requested reduced setback will not affect the required
outdoor area.
• They provide room for a car to park in front of a garage door without overhanging
the street or sidewalk, and they enhance driver visibility when backing onto the
street.
Parking is provided off SE 50th Avenue. This adjustment request does not affect parking.
For these reasons, this approval criterion is met.
B. If in a residential zone, the proposal will not significantly detract from the livability or
appearance of the residential area,
Findings: The adjustment proposal is specific only to the small area within 5 feet of
the northwest corner of the house. As a result of applying a no-build easement on
Tract 2, within 10 feet of SE Taylor Street, no development will occur within the area
specific to this proposal. A condition of approval, as revised after public testimony, will
ensure that existing structures are removed and no new structures are placed.
Therefore, it will appear from the street as if the distance between the existing house
and future development on Tract 2 complies with the 5’ setback. In other words, the
reduction is so minimal (and affects only a small percentage of the side property line)
that it will not be discernable.
This approval criterion is met.
C. If more than one adjustment is being requested, the cumulative effect of the
adjustments results in a project which is still consistent with the overall purpose of the
zone;
Findings: Only one adjustment is requested. This criterion does not apply.
D. City-designated scenic resources and historic resources are preserved;
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Findings: The site is neither designated scenic or historic. This criterion does not
apply.
E. Any impacts resulting from the adjustment are mitigated to the extent practical;
Findings: As neighbors testified, the original administrative decision that required a
“no-build” easement area was too weak to address all negative impacts. A fence could
be erected, trash cans or other items could be stored, and access from the west side of
the existing house to SE Taylor could be restricted. The “no-build” easement that will
be part of the approval decision is strengthened to deal with these potential impacts.
Maintenance in the future has also been addressed. This criterion is met.
F. If in an environmental zone, the proposal has as few significant detrimental
environmental impacts on the resource and resource values as is practicable;
Findings: The site not in an environmental zone. This criterion does not apply.

III. ADJUSTMENT COMMITTEE CONCLUSION
This adjustment request is to reduce the distance between the northwest corner of the existing
house and the west side property line from 5 feet to 3.9 feet as shown on Exhibit C-1. This
allows approximately 1.25 sq. ft. of the existing house to encroach into the 5 foot setback area.
With a condition imposing the no-build easement (as described on Exhibit C-2), the applicant
can meet the specific Adjustment approval criteria that were reviewed against this approval.

IV. ADJUSTMENT COMMITTEE DECISION
Approval of an Adjustment to Section 33.110.220 of the Zoning Code to allow a reduction in the
required side setback adjacent to the northwest corner of the existing house on the subject site
from 5 to 3.9 feet, per the approved site plan, Exhibits C-1 and C-2, signed and dated
September 25, 2008 subject to the following condition:
A. The applicant shall provide a no-build easement within the 6 foot by 10 foot area in the
northeast corner of Tract 2 (shown on Exhibit C-2), as part of a future Property Line
Adjustment (PR 08-126536). This area may have no structures, or plantings other than
lawn. Existing fencing and landscaping shall be removed and replaced by lawn.
B. The applicant shall execute a Maintenance Agreement for the no-build easement area.
The agreement shall include provisions assigning maintenance responsibilities for the
easement area to current and future owners of Tract 2. The maintenance agreement
shall specify that no structures may be erected in the future in this area. The
maintenance agreement must be reviewed by the City Attorney and the Bureau of
Development Services, and approved as to form, prior to approval of the Property Line
Adjustment.
Staff Planner: Mark Bello
These findings and conclusions were adopted by the Adjustment Committee on December
9, 2008

By_______________________________________
Adjustment Committee
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Final Decision Rendered on December 9, 2008 and Mailed on December 11, 2008.
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EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement
B. Zoning Map (attached)
C. Plans/Drawings:
1. Site Plan (attached)
2. Setback details (attached)
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Bureau of Environmental Services
2. Site Development Review Section of BDS
3. Life Safety Section of BDS
F. Correspondence:
1. Mark Bartlett, July 25, 2008
2. Stephanie Stewart, July 31, 2008
3. Thomas Dolan, August 1, 2008
4. Greg Snider, 7 signatures, August 3, 2008
5. Cara Bolles, Received August 4, 2008
6. Micah Hugh Hamley, August 4, 2008
7. Houston Bolles, Received August 4, 2008
8. Michael St. Clair,
9. Mt. Tabor Neighborhood Association, 23 residents
G. Other:
1. Original LU application
2. Site History Research
3. Applicant extension of 120 day review period
H Exhibits
H.1
Appeal Statement
H.1.a
Letter attached to Appeal Statement
H.1.b
9-17-08 Draft Meeting Minutes, Mt Tabor NA
H.2
Notice of Appeal
H.3
Appeal Mail list
[Received
H.4
H.5
H.6
H.7
H.8
H.9
H.9.a

at Hearing]
Graphic showing potential building setbacks for Tract 2
Power Point, planner
Aerial Photo and Info, Houston Bolles
Power Point, Thomas Dolan
Letter with neighbor signatures, Catherine Ryan Dolan
Site plan, photos, Stephanie Stewart
Lot Confirmation/PLA Taskforce White Paper, submitted by Stephanie Stewart

Copies
1. Applicants
2. Representatives
3. Appellants
4. All Parties who wrote or submitted Testimony at the Public Hearing
5. Neighborhood and/or Business Association(s)
6. Auditor's Office
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7. Planning and Zoning
Appeal of this decision. This decision is final and becomes effective the day the notice of
decision is mailed (noted above). This decision may not be appealed to City Council; however,
it may be challenged by filing a "Notice of Intent to Appeal" with the State Land Use Board of
Appeals (LUBA) within 21 days of the date the decision is mailed, pursuant to ORS 197.620
and 197.830. A fee is required, and the issue being appealed must have been raised by the
close of the record and with sufficient specificity to afford the review body an opportunity to
respond to the issue. For further information, contact LUBA at the Public Utility Commission
Building, 550 Capitol Street NE, Salem, OR 97301 [Telephone: (503) 373-1265].
Recording the final decision. This is the final local decision on this application. You may
record this decision the day following the mailed/filed date shown above.
The applicant, builder, or a representative may record the final decision as follows:
•

By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope.

•

In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to the
County Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR
97214. The recording fee is identified on the recording sheet.

For further information on recording, please call the County Recorder at (503) 988-3034.
Expiration of this approval. This decision expires 3 years from the date it is recorded unless:
• A building permit has been issued, or
• The approved activity has begun, or
• In situations involving only the creation of lots, the land division has been recorded.
Applying for your permits. A building permit, occupancy permit, or development permit must
be obtained before carrying out this project. At the time they apply for a permit, permittees
must demonstrate compliance with:

All conditions imposed here.


All applicable development standards, unless specifically exempted as part of this land use
review.



All requirements of the building code.



All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the city.

