Date:

June 2, 2009

To:

Interested Person

From:

Kathy Harnden, Land Use Services
503-823-7834

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
reasons for the decision are included in this notice. If you disagree with the decision, you can
appeal it and request a public hearing. Information on how to appeal this decision is listed at
the end of this notice.

CASE FILE NUMBER: LU 09-115011 EN
GENERAL INFORMATION
Applicant:

Group Mackenzie
Attn: Kelly Niemeyer
1515 SE Water Ave #100
Portland, OR 97214
A&K Designs, INC
Jackie Park
624 SE Division PL
Portland OR 97202

503-224-9560

503-238-6514

Site Address:

8333 SE Harney St

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:

W 3 ACRES OF LOT 33, D & O LITTLE HMS SUB 2
R202615170
1S2E21CC 02000
3839

Neighborhood:
Business District:
District Coalition:

Lents, contact David Hyde at 503-772-1376.
Eighty-Second Avenue, contact Ken Turner at 503-484-6225.
East Portland Neighborhood Office, contact Richard Bixby at 503-8234550

Plan District:
Other Designations:

Johnson Creek Basin
Johnson Creek Basin Protection Plan, Site 10; 100-year floodplain

Zoning:

EG2c/p – General Employment 2 (EG2) with the Environmental
conservation (c) and protection (p) overlay zones

Case Type:
Procedure:

EN – Environmental Review
Type II, an administrative decision with appeal to the Hearings Officer
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Proposal:
The applicant proposes to develop the site for apparel manufacturing, which will require a
truck loading and unloading dock and turn-around area.
Due to the size of the site and the logistics and uses of the proposed building, the turn-around
area is proposed to be located within the resource area of the environmental conservation
overlay zone at the north end of the site. The turn-around will require approximately 926 SF of
impervious paving within the resource area. Because the majority of the site is located almost
entirely outside the environmental zone, the proposed turn-around location in the conservation
resource area does not meet Standard 33.430.140.A, which limits the disturbance area allowed
on a site based on the site’s area outside the resource area.
In addition, the proposed turn-around does not meet the following Standards in 33.430:
• 140.C.2 – Disturbance area must be set back thirty feet from the top of bank of any
identified water body within a protection zone on all lots except those zoned R10, R20 or
RF. The turn-around within the EG2 zone will be within 30 feet of the top of bank of
Johnson Creek, which lies within a protection zone;
• 140.P.2 – Medium and heavy truck areas. Where allowed by the base zone, the parking,
loading, and maneuvering areas for medium and heavy trucks include a ten-foot perimeter
buffer from the resource area. This buffer must be planted to the L3 standard, as stated in
Chapter 33.248, Landscaping and Screening. The proposal will require truck-maneuvering
room within this 10-foot setback, affecting an area of approximately 1,500 square feet of
planting area.
A previous land use case, LU 08-160688 EN, approved an environmental boundary zone
modification based on the location of significant resources on the site. That application
included an extensive area for revegetating the site with native vegetation. The current
proposal will alter the revegetation area, which requires modification of the LU 08-160688 EN
Decision.
Relevant Approval Criteria:
To be approved, this proposal must comply with the approval criteria of Title 33. The relevant
criteria are:
33.430.250.E. Other development in the Environmental Conservation zone or within the
Transition Area only.

ANALYSIS
Site and Vicinity: This rectangular, 2.7-acre site is located on the east corner of the
intersection of SE Harney Street and SE 83rd Avenue. The site slopes gently to the north where
a short section of Johnson Creek flows southwesterly across the northwest corner of the
property. The site is severely degraded by former and current development activities, primarily
auto wrecking and auto repair facilities. Almost the entire site is covered with old, large, rusty
metal buildings, stacks of large metal containers and dumpsters, storage sheds, old vehicles,
etc. The ground is paved or compacted dirt and gravel, and open areas are covered by
Himalayan blackberry vines and other non-native weed species. Johnson Creek is almost
inaccessible due to the thick growth of Himalayan blackberries that forms a barrier between
the creek and developed portions of the site. The applicant intends to demolish and remove all
existing structures, junk and debris, including removing gravel and invasive species.
A 5,598 square-foot area in the southeast corner of the site has been conveyed by easement to
the City for a proposed City-owned “regionally serving pump station” to be developed in the
future.
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The surrounding area to the west is developed with a manufactured home park and a car sales
dealership. A vacant portion of SE Crystal Springs Boulevard lies within 75 feet of the
northwest corner of the site. East and northeast of the site is a large, 6.6-acre forested wetland
area owned by the City of Portland.
Zoning: The EG2 zone allows a wide range of employment opportunities without potential
conflicts from interspersed residential uses. The emphasis of the zone is on industrial or
industrially related uses. EG2 areas have larger lots and an irregular or large block pattern.
The area is less developed, with sites having medium and low building coverages and buildings,
which are usually set back from the street. The provisions of this zone allow this use; these
provisions are not specifically addressed through this Environmental Review.
Environmental overlay zones protect environmental resources and functional values that have
been identified by the City as providing benefits to the public. The environmental regulations
encourage flexibility and innovation in site planning and provide for development that is
carefully designed to preserve the site’s protected resources. They protect the most important
environmental features and resources while allowing environmentally sensitive urban
development where resources are less significant. The purpose of this land use review is to
ensure compliance with the regulations of the environmental zones.
The Johnson Creek Basin Plan District provides for the safe, orderly, and efficient development
of lands which are subject to a number of physical constraints. This plan district is intended to
be used in conjunction with environmental zoning placed on significant resources and
functional values in the Johnson Breed basin. There is no subdistrict associated with the
subject site.
Environmental Resources: The application of the environmental overlay zones is based on
detailed studies that have been carried out within ten separate areas of the City.
Environmental resources and functional values present in environmental zones are described
in environmental inventory reports for these study areas.
The project site is mapped within the Johnson Creek Basin Protection Plan, Summaries of
Resource Site Inventories as Site # 10. Resources and functional values of concern on the
project site include water, interspersion and fisheries. Interspersion refers to connectivity with
other natural areas. Site 10 is described as severely degraded by former and current
development practices, primarily auto wrecking and auto repair facilities. Although the site
was in very poor condition at the time of adoption of the resource inventory, the Plan identified
Johnson Creek and its 100-year floodway, which at the time was over 200 feet wide, as
representing “potential habitat area as redevelopment occurs.” In 2004, the Federal Emergency
Management Agency (FEMA) restudied Johnson Creek and produced new floodplain maps that
greatly reduced both the 100-year floodway and floodplain areas across the site.
The Plan also found that the site functions as a wildlife travel corridor along Johnson Creek as
well as a link to upland areas. The Plan recommended garbage removal from the site, terracing
the creek banks, revegetating the site and creating a buffer between the resource area (the 100year floodplain) and adjacent land. As part of the 2008 zone boundary modification case, LU
08-160688 EN, the applicant presented the argument that providing a 60-foot wide vegetated
area adjacent to Johnson Creek would supply a “functional riparian width” that would offset
the reduction in size of the environmental zone and improve water quality in Johnson Creek by
lowering stream temperatures.
Land Use History: City records indicate that one prior land use review occurred on the site:
LU 08-160688 EN – A modification of the environmental zone boundary to better depict the
location of significant resources on the site was approved with conditions.
Agency Review: A “Notice of Proposal in Your Neighborhood” was mailed April 7, 2009.
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1.

Agency Review: Several Bureaus responded to this proposal. Please see Exhibits E for
details. Relevant comments are addressed under the appropriate criteria for review of the
proposal.

2.

Neighborhood Review: No written responses have been received from either the
Neighborhood Association or notified property owners in response to the proposal.

ZONING CODE APPROVAL CRITERIA
33.430.250 Approval Criteria for Environmental Review
An environmental review application will be approved if the review body finds that the
applicant has shown that all of the applicable approval criteria are met. When
environmental review is required because a proposal does not meet one or more of the
development standards of Section 33.430.140 through .190, then the approval criteria
will only be applied to the aspect of the proposal that does not meet the development
standard or standards.
33.430.250.E. Other development in the Environmental Conservation zone or within the
Transition Area only. In Environmental Conservation zones or for development within
the Transition Area only, the applicant's impact evaluation must demonstrate that all of
the following are met:
1. Proposed development minimizes the loss of resources and functional values,
consistent with allowing those uses generally permitted or allowed in the base zone
without a land use review;
Findings: The purpose of this criterion is to recognize that some form of development is
allowed, consistent with the base zone standards. Impacts of the proposed development are
measured relative to the impacts associated with the type of development normally allowed
by the base zone. The EG2 base zone allows manufacturing and production as well as
freight movement. The resource area on the site is about 0.6 acre or about 24,300 SF of
the almost 120,000 square-foot site. The proposal will impact approximately 926 SF, or
about 4 percent, of the environmental conservation resource area.
Truck movement at the north end of the site will impact a 10-foot wide truck-maneuvering
setback in the transition area, with a total impact of approximately 1,500 SF. The 10-foot
truck-maneuvering setback provides an additional vegetative buffer between heavily used
truck areas and resource areas. The use of the setback area for truck movement will
prevent an approximate 1,500 square-foot area from being planted to the L3 standard per
the setback requirements of 33.430.140.P2.
Together, the turnaround and setback disturbance areas have a combined resource impact
of 2,426 square feet. Although the truck maneuvering setback and the proposed turnaround are located in heavily disturbed areas that currently have few resources or
functional values, the truck turnaround area was to be planted with native species as
required by the previous land use case, LU 08-160688 EN. To offset these impacts, the
applicant proposes to plant the 5-foot wide protection resource setback, an area of
approximately 840 square feet.
Because the proposed development is allowed in the base zone without a land use review,
and because the impacts are minimal due to the small area involved relative to the site as a
whole, the proposal minimizes the loss of resource and functional values, and this criterion
is met.
2. Proposed development locations, designs, and construction methods are less
detrimental to identified resources and functional values than other practicable and
significantly different alternatives;
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Findings: This criterion requires the applicant to demonstrate that alternatives were
considered during the design process, and that there are no practicable alternatives that
would be less detrimental to the identified resources and functional values.
Location and Design. The applicant provided an alternatives analysis that can be found in
the application case file in Exhibit A.1, and is summarized as follows. The site is a long,
narrow property, constrained by Johnson Creek and the environmental protection zone to
the north, and the Bureau of Environmental Services stormwater pump station to the
south. In order for the proposed apparel manufacturing plant to be economically feasible, a
building of approximately 33,000 square feet is needed. The proposed building square
footage is 32,167 SF, with a mezzanine area containing an additional 8, 286 SF of floor
space. The applicant minimized the executive office and conference room space to
accommodate the constraints of this location adjacent to the environmental zone.
Initial site layouts placed the rectangular building all the way north to the environmental
protection zone boundary with truck loading/unloading docks on the south side of the
proposed building, but there was inadequate truck-maneuvering area due to the locations
of the site access and BES pump station. Further, customer and employee parking became
much more limited. The site does not have enough width to accommodate truck
maneuvering on the building’s east or west sides. A more square-shaped building, situated
at the north end of the site, outside the environmental resource area, would allow a truck
maneuvering area on the south end. However, this location would put cars and large
trucks in the same area at the same times, potentially creating a hazard. It would also
reduce the amount of available customer and employee parking area that would negatively
impact both employees and customers.
The applicant also calculated the minimum truck-turning radius required for a typical 30foot long truck entering the site in order to reduce impacts to the conservation resource
area to the extent practicable (see Exhibit C.4). As described above, without being able to
locate the truck turn-around within the resource area of the conservation zone and being
able to use the 10-foot wide truck maneuvering setback, the site could not accommodate
the proposed manufacturing plant.
Construction Methods. The applicant proposes to install 4-foot high orange construction
fencing and erosion control barriers along the outside of the conservation resource
boundary. In addition, the applicant will place erosion control barriers at the top of bank
and at the ordinary high water line to ensure that debris and soil from the clean-up of this
degraded site, will not impact the waters of Johnson Creek.
To better protect the resource area because the construction area and permanent truck
access area is narrow, and because large excavation and grading equipment will be used in
close proximity to the environmental zone, a permanent barrier, such as a concrete jersey
barrier should be installed instead of 4-foot high orange construction fence. The jersey
barrier will ensure that the planting area is permanently protected during both
construction activity and typical manufacturing activities on the site.
The site is so severely degraded that almost the entire surface, outside the protection zone,
will be removed, as well as many underground utilities. All proposed cut and fill areas, as
well as staging and stockpiling areas, will be located outside the environmental resource
areas except for a small amount located in the turn-around in the conservation resource
area. However, the construction plans call for hydroseeding cleared areas of the site. The
applicant must ensure that none of the hydroseeding enters the resource areas on the site,
that the seed base used for the hydroseeding must contain only native seeds, or, that only
sterile seed is used. A condition of approval to this effect will ensure that non-native
species are not re-introduced to the resource areas on the site. The construction plans
must state which measure will be used.
The applicant proposes to clean up the ground in the environmental zones by removing
gravel and blackberry vines using a bobcat and/or shovel. Gravel will be trucked offsite.
Blackberry regrowth will be controlled first by mowing and then spraying with Triclopyr
Triethylamine in the fall. Afterwards, the soil will be rototilled and amended as needed.
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The flat area landward of the top of bank will be covered with coir fabric and planted with
native species. The creek bank, however, will be covered with a high-velocity rated erosion
control fabric that will be pegged into place, and then planted by poking holes in the fabric.
The proposed development location, design and construction methods will have little impact
to the existing resources on the site, i.e., Johnson Creek, as construction fencing and
erosion control barriers will ensure that no debris or runoff from site development will enter
the resource areas or the Creek itself. However, hydroseeding the disturbance area outside
the environmental zones must be limited and directed away from the resource areas. With
appropriate construction management conditions of approval noted above, this criterion can
be met.
3. There will be no significant detrimental impact on resources and functional values in
areas designated to be left undisturbed;
Findings: This approval criterion requires the protection of resources located outside of the
proposed disturbance areas from impacts related to the proposal, such as damage to
vegetation, erosion of soils off the site, and downstream impacts to water quality and fish
habitat from increased stormwater runoff and erosion off the site.
The stormwater plan submitted with this application proposes to collect storm runoff and
treat it within an infiltration planter (Exhibit C.2) and discharge it to two dry wells near the
south end of the site. None of the stormwater facilities is located in the environmental
zones. Both the Bureau of Environmental Services and the Oregon Department of
Environmental Quality have provisionally approved this system.
In addition, the construction management plan shows that both construction fencing and
erosion control barriers will be placed along the 5-foot wide protection zone setback in the
conservation zone. Additional erosion control barriers will be placed at the top of bank and
at the ordinary high water line. Coir fabric will be laid across the flat area landward of top
of bank, and a high-velocity erosion control blanket will be placed along the creek bank to
ensure that no erosion will occur during either the installation of plants or the maturation
period of the installed native plants.
With conditions that ensure these construction and erosion control measures will be
installed, this criterion can be met.
4. The mitigation plan demonstrates that all significant detrimental impacts on
resources and functional values will be compensated for;
Findings: This criterion requires the applicant to assess unavoidable impacts and propose
mitigation that is proportional to the impacts, as well as sufficient in character and quantity
to replace lost resource functions and values.
During the environmental zone modification review of LU 08-160688 EN, the applicant
originally proposed a 60-foot wide vegetated riparian zone on both sides of the creek to
offset the large reduction in resource area that they proposed. The riparian buffer was
based on a technical evaluation of the minimum riparian zone width needed to benefit
threatened and endangered salmonids in Johnson Creek. The environmental consultant
concluded that a 60-foot wide buffer, based on the mature tree height of Douglas fir trees,
would be required to reduce and maintain water temperatures to benefit these fish species
as well as other aquatic organisms. The 60-foot wide buffer was depicted on both sides of
the creek, and began at the ordinary high water mark of Johnson Creek. However, this
buffer was modified during the review process and reduced to include only the extent of the
100-year floodplain as depicted by the applicant. After the review was approved, a survey
conversion error was discovered. It has now been determined that the 100-year floodplain
was incorrectly portrayed on those original site plans and that the floodplain actually
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includes only the area between the tops of the two banks. The remainder of the site is
outside the 100-year floodplain. This means that the location of the resulting protection
zone boundary and planting area have no basis due to physical site considerations.
Therefore, the planting area should be modified to incorporate the full width of the original
plan for a 60-foot wide riparian corridor on the site. This would include an area of about
1,300 SF in the transition area on the west end of the site.
For the current review, Environmental Standard 33.430.140.B requires that proposed
disturbance areas be set back five feet from the resource area of the protection zone. In
this case, the 5-foot setback also contains the conservation resource area along the
protection resource boundary on the northwest side on the site. The previous case, LU-08160688 EN, did not require planting in this area.
The current proposal impacts 926 square feet of the conservation resource area and 1,500
square feet of the truck-maneuvering setback that was to be planted to the L3 standard.
Combined, these disturbance areas have a 2,426 square-foot impact to the environmental
zone and its protected buffer. To offset these impacts, the applicant proposes to plant an
approximate 840 square-foot area of the 5-foot wide protection zone setback described
above. As discussed above, the entire 60-foot wide buffer, including area in the transition
area should be planted along the south bank.
The current mitigation proposal incorporates the planting plan from case LU 08-160688
EN, which includes planting the northwest corner of the site, an area of about 3,075 SF.
This corner currently contains a building and a streambank overgrown by blackberry vines.
Neither the current nor previous owners of the site constructed or use this building. It
appears to be used by the car sales lot on the north side of Johnson Creek. Rather than
approve a planting area that may become a matter of dispute, and which is not available for
mitigation planting at this time, the planting plan should be modified to remove the
northwest corner from the mitigation plan, and instead include the width of the original 60foot wide buffer along the entire south side of the creek, as well as the undeveloped
resource areas on the site.
Therefore, the planting area approved in LU 08-160688 EN and the proposed mitigation
area under the current review should be modified. The revised planting area would exclude
planting on the north bank, but include all of the resource areas of the established
protection and conservation zones, excluding the turnaround area, as well as that portion
of the 60-foot wide riparian buffer that exceeds the resource area on the south side of
Johnson Creek. This mitigation area should be maintained as a natural area and protected
from future development proposals by a condition of approval that prohibits all
development within its boundaries as well as a condition that a barrier such as a jersey
barrier be anchored along the south side of the planting area to keep people and equipment
out of the mitigation site in perpetuity.
Monitoring and Maintenance:
The Zoning Code states that required shrubs and trees must survive until maturity.
Monitoring and maintenance of the plantings for a period of two years will ensure survival
during the most critical period of establishment of new plantings. One hundred percent of
the planted trees will be required to survive the two-year monitoring period, or be replaced.
Maintaining shrub and groundcover survival so that 80 percent of the planted areas are
covered by native vegetation will ensure a healthy understory is established. Limiting
intrusion into planted areas by invasive species, as well as providing water during the dry
summer months, for the first few years, will also help to ensure survival of the mitigation
plantings. Documentation of these monitoring and maintenance practices should be
included in an annual monitoring report to demonstrate success of the mitigation plan.
With conditions for:
• revegetating with native species all of the resource areas of the established protection
and conservation zones, excluding the turnaround area, and including that portion of
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the 60-foot wide riparian buffer that exceeds the resource area on the south side of
Johnson Creek;
prohibiting any development activities within this mitigation area/riparian corridor;
protecting this area by placement of anchored jersey barriers; and with
conditions for specific monitoring requirements, this criterion can be met.

5. Mitigation will occur within the same watershed as the proposed use or development
and within the Portland city limits except when the purpose of the mitigation could
be better provided elsewhere; and
6. The applicant owns the mitigation site; possesses a legal instrument that is approved
by the City (such as an easement or deed restriction) sufficient to carry out and
ensure the success of the mitigation program; or can demonstrate legal authority to
acquire property through eminent domain.
Findings: Mitigation for significant detrimental impacts will be conducted on the same site
as the proposed use or development, and the applicant owns the proposed on-site
mitigation area.
These criteria are met.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.
General Information about Development Standards and Approval Criteria. The Zoning
Code contains two types of regulations: Development standards and Approval criteria.
Approval criteria, such as those listed earlier in this report, are administered through a land
use review process. Approval criteria are regulations where the decision-maker must exercise
discretion to determine if the regulation is met. Public notice is provided and public comments
received that address the approval criteria are addressed in the decision.
Development Standards: Development standards are clear and objective regulations (for
example: building setbacks; number of required parking spaces; and maximum floor area).
Compliance with development standards is reviewed as part of the administrative permitting
process and is not considered to be discretionary reviews. Development standards that are not
relevant to the land division review, have not been addressed in the review, but will have to be
met at the time that each of the proposed lots is developed.
Chapter 33.537 Johnson Creek Basin Plan District:
• Because the site lies within the Johnson Creek Basin Plan District, the applicable
standards that apply to this site include 33.537.100 – 120. However, these Standards deal
with development in the floodway of Johnson Creek and release of water from Powell Butte
reservoirs (537.100.A and B), the transfer of development rights (537.110) and Bonus
Density (537.120), none of which apply at this site or to this application.
•

537.100.C requires that areas of vegetation removal activities be protected in a manner to
prevent erosion and sediment from leaving the altered site. The applicant submitted an
erosion and sediment control plan, as well as a vegetation planting plan, modified by this
review, that ensures erosion will be prevented and that sediment will be retained on site.
Therefore, these standards are met.
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CONCLUSIONS
The applicant proposes to construct a 926 SF delivery truck turnaround area in the
environmental conservation resource area and a truck maneuvering area effecting a 1,500 SF
truck maneuvering setback area, for a total impact of 2,426 square feet. The turnaround area
does not meet standards for disturbance in the resource area, and for proximity to the top of
bank of an identified water body, i.e., Johnson Creek. In addition, the use of the setback area
as a truck maneuvering area does not meet the standard that not only keeps heavy truck
movement farther away from environmental resource areas, but also requires planting the
setback to the L3 standard.
To offset impacts to the resource and setback areas, the applicant proposes to install
approximately 840 SF of native vegetation in the conservation resource area, which is also the
5-foot wide protection zone setback area, on the south side of the protection zone. Staff
determined that the plan to plant the northwest corner of the site, north of Johnson Creek, was
problematic due to existing development on that portion of the site. Instead, the mitigation
area will be revised to include all of the resource areas outside the proposed turnaround and
include all areas of the 60-foot wide riparian corridor on the south side of Johnson Creek that
was recommended on the basis of a scientific study. Maintenance and monitoring of the
mitigation site is required.

ADMINISTRATIVE DECISION
Approval of an Environmental Review for modification of the mitigation plan for LU 08-160668
EN; and for a 926 square foot truck turnaround area and approximately 1,500 square feet of
truck-maneuvering setback area, per the approved site plans, Exhibits C-1 through C-5, signed
and dated June 27, 2009, and, subject to the following conditions:
A. As part of the building permit application submittal, the following developmentrelated conditions (B through E) must be noted on each of the 4 required site plans or
included as a sheet in the numbered set of plans. The sheet on which this information
appears must be labeled "ZONING COMPLIANCE PAGE - Case File LU 09-115011 EN."
All requirements must be graphically represented on the site plan, landscape, or other
required plan and must be labeled "REQUIRED."
B. An on-site meeting between the applicant, the contractor, and City staff is required
prior to any ground disturbing activity. Condition 1 below shall be completed prior to the
scheduled meeting and the following conditions shall be shown on all permit plans:
1. Prior to any grading or other construction activity on the property, the contractor or
applicant shall install and secure in-place a jersey barrier or other permanent barrier
that is large enough to stop construction equipment along the limits of construction
disturbance line in the same location shown on the construction management site plan
(Exhibit C.3.a) that is marked “4’ Orange Construction fence/limits of permanent
disturbance.” This barrier shall be extended to the west property boundary as shown
on approved site plans. The case planner must approve any permanent barrier other
than a jersey barrier.
2. Equipment and materials shall be staged outside the environmental zones.
3. Erosion control plans shall comply with the requirements of the BDS Site Development
Permit and shall be installed prior to construction activity, to demonstrate conformance
with Title 10 and the Erosion Control Manual.
4. The applicant shall ensure that the hydroseeding process will not introduce non-native
seeds into the resource areas on the site, or that the seeds to be used in the
hydroseeding process will either be a native seed mix per the Portland Plant List, or
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contain only sterile seed. The selected seed mix and the hydroseeding methodology
must be listed on the Construction Management and Mitigation Site Plans.
5. The erosion control barriers shall remain in place until all the construction activities are
completed.
6. When construction activities are completed on the site, all temporary disturbance areas
shall be seeded with either a native or sterile grass seed mixture that is designed for
erosion control purposes.
7. No mechanized construction vehicles are permitted outside of the approved “Limits of
Construction Disturbance” delineated by the temporary construction fence. All planting
work, invasive vegetation removal, and other work to be done outside the Limits of
Construction Disturbance, shall be conducted using hand held equipment.
C. A minimum of 126 trees, 615 shrubs, 369 forbs, and 33 pounds of native grass seed,
selected from the Portland Plant List, shall be planted in substantial conformance with
Exhibit C.5, Mitigation Plan as modified by the Bureau of Environmental Services
recommendation as described below.
1. The following BES-recommended plant species shall be planted in the bank area: Tree
species: Oregon ash (Fraxinus latifolia), Red Alder (Alnus rubra), Black Cottonwood
(Populus balsamifera ssp. trichocarpa) and Western Red Cedar (Thuja plicata);
Shrub species: Red-osier Dogwood (Cornus sericea ssp. sericea), Pacific ninebark
(Physocarpus capitatus) and Douglas’ spiraea (Spiraea douglasii). The original plants
identified on the Mitigation Site Plan shall be installed in the upland areas of the
mitigation site.
2. The additional species shall be included in the total number of plants to be installed as
shown on the Mitigation Site Plan. The applicant shall consult with the mitigation plan
designer to assure the proper number of trees and shrubs to be planted on the bank.
The applicant shall submit an updated mitigation site plan modified to reflect these
requirements with the building permit application.
3. Plantings shall be installed during the first planting season (between October 1 and
March 31) following commencement of construction at the site.
4. The mitigation site shall be prepared per the instructions listed on the Mitigation site
plan or as modified by Site Development.
5. All mitigation shrubs and trees shall be marked in the field by a tag attached to the top
of the plant for easy identification by a landscape professional. All tags shall be in
bright colors that are easily seen and identified and that contrast well with green and
brown vegetation.
6. The applicant shall have a registered landscape architect, a registered landscape
contractor, or the designer of record certify that all the required mitigation plantings
were installed as required.
7. After installation, the applicant shall submit a Landscape Certification Form to this
effect, signed by the registered landscape professional. The signed Landscape
Certification Form shall be submitted to the Site Development Section of the Bureau of
Development Services, confirming that all required mitigation plantings have been
installed in accordance with these conditions of approval.
D. An inspection of Permanent Erosion Control Measures shall be required to document
installation of the required mitigation plantings.
1. The Permanent Erosion Control Measures inspection (IVR 210) shall not be approved
until the required mitigation plantings have been installed (as described in Condition C
above);
--OR-2. If the Permanent Erosion Control Measures inspection (IVR 210) occurs outside the
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planting season (as described in Condition C above), then the Permanent Erosion
Control Measures inspection may be approved prior to installation of the required
mitigation plantings – if the applicant obtains a separate Zoning Permit for the purpose
of ensuring an inspection of the required mitigation plantings by March 31 of the
following year.
E. The landscape professional or designer of record shall monitor the required plantings
for two years to ensure survival and replacement as described below. The landowner is
responsible for ongoing survival of required plantings beyond the designated two-year
monitoring period. The landowner shall:
1. Provide a minimum of two letters (to serve as monitoring and maintenance reports) to
the Madison South Neighborhood Association and to the Land Use Services Division of
the Bureau of Development Services (Attention: Environmental Review LU 07179883
EN) containing the monitoring information described below. Submit the first letter
within 12 months following approval of the Permanent Erosion Control Inspection of the
required mitigation plantings. Submit subsequent letters every 12 months following the
date of the first monitoring letter. All letters shall contain the following information:
a. A count of the number of planted trees that have died. One replacement tree must
be planted for each dead tree (replacement must occur within one planting season).
b. The percent coverage of native shrubs and ground covers. If less than 80 percent of
the mitigation planting area is covered with native shrubs or groundcovers at the
time of the annual count, additional shrubs and groundcovers shall be planted to
reach 80 percent cover (replacement must occur within one planting season).
c. A list of replacement plants that were installed.
d. Photographs of the mitigation area and a site plan, in conformance with approved
Exhibit C.4, Proposed Mitigation Plan, showing the location and direction of photos.
e. A description of the method used and the frequency for watering mitigation trees,
shrubs, and groundcovers for the first two summers after planting. All irrigation
systems shall be temporary and aboveground.
f.

An estimate of percent cover of invasive species (English ivy, Himalayan blackberry,
reed canarygrass, teasel, clematis) within 10 feet of all plantings. Invasive species
must not exceed 20 percent cover during the monitoring period.

F. Failure to comply with any of these conditions may result in the City’s reconsideration of
this land use approval pursuant to Portland Zoning Code Section 33.700.040 and /or
enforcement of these conditions in any manner authorized by law.
Note: In addition to the requirements of the Zoning Code, all uses and development must
comply with other applicable City, regional, state and federal regulations.
This decision applies to only the City's environmental regulations. Activities that the City
regulates through PCC 33.430 may also be regulated by other agencies. In cases of overlapping
City, Special District, Regional, State, or Federal regulations, the more stringent regulations
will control. City approval does not imply approval by other agencies.

Staff Planner: Kathy Harnden
Decision rendered by: ____________________________________________ on May 29, 2009
By authority of the Director of the Bureau of Development Services

Decision mailed: June 2, 2009
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About this Decision. This land use decision is not a permit for development. Permits may be
required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on March
17, 2009, and was determined to be complete on April 3, 2009.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore, this
application was reviewed against the Zoning Code in effect on March 17, 2009.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant requested that
the 120-day review period be extended from May 1, 2009 to May 15, and again from May 15,
2009 to May 29, 2009. Unless further extended by the applicant, the120 days will expire
on: August 13, 2009.
The applicant provided some of the information contained in this report.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed to the Hearings Officer, which will
hold a public hearing. Appeals must be filed by 4:30 PM on June 16, 2009 at 1900 SW
Fourth Ave. Appeals can be filed on the first floor in the Development Services Center until 3
p.m. After 3 p.m., appeals must be submitted to the receptionist at the front desk on the fifth
floor. An appeal fee of $250 will be charged. The appeal fee will be refunded if the appellant
prevails. There is no fee for ONI recognized organizations appealing a land use decision for
property within the organization’s boundaries. The vote to appeal must be in accordance with
the organization’s bylaws. Low-income individuals who appeal a decision for their personal
residence that they own in whole or in part may qualify for an appeal fee waiver. In addition,
an appeal fee may be waived for a low income individual if the individual resides within the
required notification area for the review, and the individual has resided at that address for at
least 60 days. Assistance in filing the appeal and information on fee waivers is available from
BDS in the Development Services Center. Fee waivers for low-income individuals must be
approved prior to filing the appeal; please allow 3 working days for fee waiver approval. Please
see the appeal form for additional information.
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The file and all evidence on this case are available for your review by appointment only. Please
contact the receptionist at 503-823-7967 to schedule an appointment. I can provide some
information over the phone. Copies of all information in the file can be obtained for a fee equal
to the cost of services. Additional information about the City of Portland, city bureaus, and a
digital copy of the Portland Zoning Code is available on the internet at
www.portlandonline.com.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Hearings Officer is final; any
further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21 days
of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact LUBA at
550 Capitol St. NE, Suite 235, Salem, Oregon 97301, or phone 1-503-373-1265 for further
information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Hearings Officer an
opportunity to respond to it, that also may preclude an appeal to LUBA on that issue.
Recording the final decision.
If this Land Use Review is approved the final decision must be recorded with the Multnomah
County Recorder. A few days prior to the last day to appeal, the City will mail instructions to
the applicant for recording the documents associated with their final land use decision.
• Unless appealed, The final decision may be recorded on or after June 17, 2009 – (the day
following the last day to appeal).
• A building or zoning permit will be issued only after the final decision is recorded.
The applicant, builder, or a representative may record the final decision as follows:
•

By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope.

•

In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to the
County Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR
97214. The recording fee is identified on the recording sheet.

For further information on recording, please call the County Recorder at 503-988-3034
For further information on your recording documents, please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Zone Change and Comprehensive Plan Map Amendment approvals do not expire.
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Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
•
•
•
•

All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use
review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
EXHIBITS
NOT ATTACHED UNLESS INDICATED

A. Applicant’s Statement
1. Applicant’s submittal dated March 17, 2009
2. Applicant’s Request for a two-week extension dated April 29, 2009
3. Applicant’s Request for a two-week extension dated May 19, 2009
B. Zoning Map (attached)
C. Plans/Drawings:
1. Existing Conditions Site Plan
2. Proposed Development Site Plan (attached)
3.a Construction Management Site Plan (attached)
3.b Grading Plan (attached)
3.c Erosion and Sediment Control Plan (attached)
4. Truck Maneuvering Diagram
5. Mitigation Site Plan (attached)
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Bureau of Environmental Services
a. Bureau of Environmental Services, Addendum to Response
2. Site Development Review Section of BDS
a. Site Development, Response Addendum
3. Oregon Department of Environmental Quality
F. Correspondence:
1. None
G. Other:
1. Original LU Application
2. Site History Research

The Bureau of Development Services is committed to providing equal access to
information and hearings. If you need special accommodations, please call 503823-7300 (TTY 503-823-6868).

