CITY OF

PORTLAND, OREGON
OFFICE OF THE CITY AUDITOR
Hearings Office

LaVonne Griffin-Valade, City Auditor
1900 SW 4th Avenue, Room 3100
Portland, Oregon 97201
Telephone: (503) 823-7307
Fax: (503) 823-4347
TDD: (503) 823-6868
www.portlandonline.com/auditor/hearings

DECISION OF THE HEARINGS OFFICER
ON APPEAL OF ADMINISTRATIVE DECISION

GENERAL INFORMATION
File No.:

LU 09-145225 GW AD (HO 4090029)

Applicant:

Tammy Cleys
Bureau of Environmental Services (the “Applicant”)
1120 SW 5th Avenue, Suite 1000
Portland, OR 97204

Applicant’s
Representatives:

Susan Cunningham,
Vigil-Agrimis Inc.
819 SE Morrison Street, Suite 310
Portland, OR 97214
Christe C. White
1308 NW Everett St.
Portland, OR 97209

Appellants:

Portland Rowing Club (“PRC”)
PO Box 82246
Portland, OR 97282-0246
Waverly Homeowners Association (“Waverly”)
2153 SW Main #105
Portland, OR 97205

Appellants’
Representatives:

Dean N. Alterman (for PRC)
805 SW Broadway, Suite 2750
Portland, OR 97205
Robert S. Simon (for Waverly)
PO Box 820035
Sellwood Station
Portland, OR 97282-1035

Decision of the Hearings Officer on Appeal of Administrative Decision
LU 09-145225 GW AD (HO 4090029)
Page 2

Owner on Date
Of Application:

Hearings Officer:

Portland Rowing Club
P O Box 82246
Portland, OR 97282-0246
Gregory J. Frank

Bureau of Development Services (BDS) Staff Representative: Rachel Whiteside
Site Address:

West end of SE Harney Street, between unimproved SE Umatilla Street
and SE Sherrett Street rights-of-way

Legal Description:

BLOCK F&G TL 14200, SELLWOOD (the “Tax Lot”)

Tax Account No.:

R752721800

State ID No.:

1S1E23CC 14200

Quarter Section:

3830

Neighborhood:

Sellwood-Moreland

Business District:

None

District Neighborhood Coalition: Southeast Uplift
Plan District:

None

Other Designations:

100-year flood plain; greenway trail designation (stars)

Zoning:

Mixed-Commercial (CM) base zone with Greenway General (g) and
River Water Quality (q) Overlay zones

Land Use Review:

Type II, GW AD – Greenway and Adjustment Reviews

BDS Administrative Decision: Approval with conditions
Public Hearing: The hearing was opened at 9:00 a.m. on December 28, 2009 in Room 2500A,
1900 SW 4th Avenue, Portland, Oregon, and was closed at 11:53 a.m. The record was held open
until 4:30 p.m. on January 4, 2010 for new written evidence; until 4:30 p.m. on January 11, 2010
for Applicant's new written evidence and response; and until 4:30 p.m. on January 15, 2010 for
Applicant and Appellants final rebuttal. The record was reopened until 4:30 p.m. on February 5,
2010 for new written evidence and until 4:30 p.m. on February 12, 2010 for Applicant and
Appellants final rebuttal. The record was reopened again until 4:30 p.m. on February 16, 2010
for new written evidence and until 4:30 p.m. on February 23, 2010 for Applicant and Appellants
final rebuttal. The record was closed at that time.
Testified at the Hearing:
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Rachel Whiteside, BDS Staff Representative
Dean Alterman, 805 SW Broadway Suite 2750, Portland, OR 97205
Robert Simon, PO Box 820035 Sellwood Station, Portland, OR 97282-1035
Tim Cheadle, 100 SE Harney #17, Portland, OR 97202
Richard Lakeman, 100 SE Harney #14, Portland, OR 97202
Candace McElroy, 100 SE Harney #17, Portland, OR 97202
Judith Patterson, 525 SE Marion Street #18, Portland, OR 97202
Christe White, 1308 NW Everett, Portland, OR 97209
Dean Marriott, Bureau of Environmental Services Director, 1120 SW 5th, Suite 1000, Portland,
OR 97204
Tammy Cleys, 1120 SW 5th Avenue, Room 1000, Portland, OR 97204
Proposal:
The Applicant is proposing to construct a pump station (identified as the Sellwood Pump
Station) and associated development on the PRC property and adjacent rights-of-way. The
project includes a wet weather pump station located partially on the PRC property and partially
within the unimproved SE Sherrett Street right-of-way. The pump station is designed to be
2,044 square feet in area and 20 feet in height. Approximately 1,177 square feet will be located
on the PRC property.
The pump station will receive combined wastewater from the Sellwood Interceptor (approved
under LU 08-147820 GW) by diversion at the Sellwood Interceptor Relief Structure (SIRS). A
new diversion structure will be constructed in the unimproved SE Harney Street right-of-way.
The diversion structure is designed to be 484 square feet in area and 10 feet in height,
constructed of reinforced concrete.
Flow from the SIRS will first enter a drop vortex structure, which is a cylindrical structure that is
hydraulically connected to the SIRS, the pump station, and the Lents Trunk Sewer (LTS). The
vortex drop structure is used to minimize the release of odors and minimize damage to the
concrete from erosion. When the combined sewer flow exceeds the capacity of the Sellwood
Pump Station, diverted wastewater will back up from the vortex drop structure and flow into the
LTS. The LTS will serve as a storage facility for the excess sewer flow.
A new section of force main will carry the flow from the pump station to the discharge point at
SE Umatilla Street and SE 11th Avenue. The force main route begins at the pump station and
travels in a northeast direction to the PRC driveway. The alignment does not cross the PRC
driveway, but crosses the railroad tracks south of the driveway at a perpendicular angle. The
force main will continue east along SE Harney Street to SE 7th Avenue. At SE 7th Avenue, the
pipe turns north to SE Umatilla Street and then turns east again to the tie-in at SE 11th Avenue.
The total pipe length is 1,670 feet. Once the force main leaves the pump station site, it is entirely
within public right-of-way and outside the Greenway Overlay zone.
The pump station, vortex drop structure, diversion structure, a portion of the force main, the
driveway, stormwater facility, and temporary construction access will all be located within
Greenway and River Water Quality Overlay zones. All of the named development is outside of
the 50-foot Greenway setback. Only the required Greenway landscaping is proposed within the
Greenway setback. Development and exterior alterations landward of the Greenway setback are
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not required to be river-dependent or river-related, but are subject to Greenway Review. All
development that does not require a Greenway Goal Exception is processed through the Type II
procedure. There is no development that triggers a Greenway Goal Exception.
The pump station building is subject to the development standards of the CM zone in Portland
City Code (“PCC”) Chapter 33.130, Commercial Zones, of the Zoning Code. Because of site
topography and the nature of the structure, several development standards cannot be met. The
Applicant has requested Adjustments to:
• increase the maximum setback from SE Grand Avenue (unimproved) from 10 to 30 feet
(PCC 33.130.215);
• waive the ground floor window requirements (PCC 33.130.230); and
• waive the requirement for a pedestrian connection from the building to adjacent streets
(PCC 33.130.240).
Existing development on the PRC site does not conform to several development standards of
PCC Chapter 33.130. The Applicant is constructing the pump station within an easement on the
PRC property, rather than a ground lease. For this reason and because the value of the Applicant
improvements will exceed $131,150, non-conforming upgrades are required on the PRC site
under PCC Section 33.258.070.D. Because Applicant does not have control over the rest of the
PRC site except for temporary construction access, they are requesting Adjustments to waive the
standards subject to non-conforming upgrades. For the PRC site these include:
• landscaped setbacks for surface parking areas (PCC 33.266.130.G);
• pedestrian circulation (PCC 33.130.240);
• interior parking lot landscaping (PCC 33.266.130.G/33.248.020.I); and
• paving of surface parking areas (PCC 33.266.130.D)
Requests for an Adjustment are processed through a Type II procedure.
Relevant Approval Criteria:
In order to be approved, this proposal must comply with the approval criteria of Title 33. The
relevant criteria are:
• PCC 33.440.350, Greenway Approval Criteria
• Willamette Greenway Design Guidelines
• PCC 33.805.040.A-F, Adjustment Approval Criteria
ANALYSIS
Description of the Site: The site consists of the Portland Rowing Club (PRC) property and the
adjacent SE Sherrett Street and SE Harney Street rights-of-way. The 5.53-acres PRC site is
developed with a houseboat moorage, accessory pleasure-boat moorage, caretaker’s residence,
and the Rowing Club boat building and floats. There are 17 houseboat slips and 31 floating
homes. Parking is provided in paved and graveled areas landward of the Greenway setback.
Existing development on the site totals 45,928 square feet (42,307 square feet on the Tax Lot and
3,621 square feet within the public right-of-way).
The north side of PRC has a stable bank along the Willamette River, but is mostly covered with
Himalayan blackberries and other non-native species. The bank is relatively steep with a very
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distinctive break in topography at the top of the bank (>10 degrees)1. From the top of bank
landward 50 feet (Greenway setback) the area mostly consists of mowed grass. There is a thick
grove of well-established trees and shrubs growing along the bank in the SE Sherrett Street rightof-way. Southeast Sherrett Street is undeveloped and does not allow for vehicle use.
The neighborhood surrounding PRC consists of detached single-dwellings to the east of SE
Grand Avenue and high-density multi-dwelling development (condominiums) to the west of SE
Grand Avenue. There is also boat moorage just south of PRC. This is the only property between
Oaks Amusement Park (north) and SE Linn Street (south) that does not have the Greenway Trail
constructed.
Infrastructure: There is an existing combined sewer overflow pipe that runs down the SE
Harney Street right-of-way and crosses the PRC site, ending in an outfall to the Willamette River
at the SE Umatilla Street right-of-way. A new sanitary sewer interceptor line has been approved
for the SE Grand Avenue right-of-way, adjacent to the property. There is a water main in SE
Harney Street that serves the site.
The PRC site is bound by the platted rights-of-way of SE Umatilla Street to the north, SE
Sherrett Street to the south, and SE Grand Avenue to the east. SE Harney Street extends to the
middle of the site. None of these rights-of-way are developed for vehicle use. There is a rail
line within SE Grand Avenue. All the rights-of-way are designated local service streets in all
categories of the Transportation System Plan (TSP), except that SE Grand Avenue is identified
as an off-street path and the PRC property has an off-street pedestrian path identified running
north-south.
Greenway Resources: The Greenway Overlay zones protect, conserve, enhance, and maintain
the natural, scenic, historical, economic, and recreational qualities of lands along Portland's
rivers. The Greenway regulations implement the City's Willamette Greenway responsibilities as
required by ORS 390.310 to 390.368, as well as the water quality performance standards of
Metro’s Title 3. The purpose of this land use review is to ensure compliance with the regulations
of the Greenway Overlay zone.
The Lower Willamette River Wildlife Habitat Inventory (the “Inventory”) identifies this property
as sites 24.1a and 24.1b. Both sites received a Rank V designation because existing vegetation
has relatively little value for attracting wildlife. Rank V sites have some of the greatest potential
for creative wildlife enhancement since these sites in their present state are not used by many
species. The Inventory recommends that rehabilitation efforts focus on replanting native species
of trees and shrubs which will better serve wildlife needs, be attractive in an urban setting, and
meet maintenance objectives.
Zoning: The CM zone promotes development that combines commercial and housing uses in a
single building. This development type will support transit use, provide a buffer between busy
streets and residential neighborhoods, and provide new housing opportunities in the City. The
emphasis of nonresidential uses is primarily on locally-oriented retail, service, and office uses.
1

The top of the bank was established in the field by a Registered Engineer and a Landscape Architect and recorded
using a Global Positioning System (GPS).
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The provisions of this zone allow a Basic Utility use (Table 130-1); these provisions are not
specifically addressed through this Greenway Review.
The Greenway Overlay zone allows for uses and development that are consistent with the base
zoning, which allows for public use and enjoyment of the waterfront, and that enhance the
river’s natural and scenic qualities. The River Water Quality Overlay is designed to protect the
functional values of water quality resources by limiting or mitigating the impact of development
in the Greenway setback.
Land Use History: City records indicate that prior land use reviews include the following:
• CU 91-75: Approval of a Conditional Use for excavation and fill along the high-water
line within the boundaries of the PRC property, subject to conditions imposed by other
government agencies and providing a pedestrian easement 100 feet in width along the
high water line between the north and south property lines.
• GP 23-89: No decision rendered on a Greenway Review request for constructing 22
shed/garages accessory to the PRC moorage.
• LUR 91-0043 GW: Request for Greenway Review to replace an existing houseboat
withdrawn because review was not required.
• LUR 92-00690 GW: Approval of Greenway Review for a new houseboat within an
existing houseboat moorage, subject to providing the Willamette Greenway Trail
easement across the PRC property, for a width of 25 feet, beginning at the ordinary high
water line and running landward for 25 feet, extending from the north property line to the
south property line.
• PR 08-191674 ZCL: Zoning Confirmation Letter documenting the number of legal
residences within the PRC moorage.
PUBLIC REVIEW COMMENTS
Agency and Neighborhood Review: A Notice of Proposal in your Neighborhood was mailed
on September 18, 2009.
1. Agency Review: Several Bureaus and agencies have responded to this proposal. Exhibits
E in the case file contain additional details. The comments are addressed under the appropriate
criteria for review of the proposal.
2. Neighborhood Review: Prior to the issuance of the BDS administrative decision the
Sellwood Moreland Improvement League (“SMILE”) and notified property owners submitted
concerns regarding the proposal. See Exhibit H.4, pages 4-11 for BDS staff responses.

PROJECT ANALYSIS
Impact Analysis and Landscape Plan: The proposed development subject to Greenway
Review includes the pump station facility, diversion structure, vortex drop structure, a section of
force main, driveway and parking area, retaining wall, stormwater treatment facilities, utility
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connections, any tree removal, and associated temporary impacts from construction such as
grading, erosion control measures, and relocating the PRC parking structure.
Proposed Construction Management Plan (CMP): The construction of the Outfall 27/Sellwood
CSO Pump Station Project will follow normal industry and City accepted construction methods
for a project of this type. The new facilities are expected to be operational by November 2011 in
order to meet the DEQ mandated deadline of December 2011. Specific items of the CMP are
described below:
1. The objective of the design is to maintain, with relatively minor modifications, the current
grade and configuration of the site. Modifications include: creation of an access driveway to
the pump station, minor change in grade at the PRC driveway crossing of the Oregon Pacific
Railroad Company rail to meet ODOT line-of-sight requirements, changes needed to
accommodate the new facilities, and the addition of stormwater management facilities.
2.

Excavation and placement of fill will be required for construction of the project.
Specifically:
•

Permanent excavation for the pump station, flow diversion structure, and vortex drop
structure (3,568 cubic yards).

•

Temporary excavations for trenching for installation of buried process piping, water
service, electrical duct banks and other similar utilities, and subsequent placement of
trench fill after the utility has been installed.

•

Temporary mass excavation as may be needed to provide working space for construction
activities with subsequent replacement of fill to re-create the existing site grade,
configuration, and topographical characteristics (6,710 cubic yards).

•

Fill for driveway construction and retaining wall as outlined in item #6 below (2,300
cubic yards).

3. Work area limits are defined on the Site Plans. Work area limits are generally described as
follows:
•

Pump Station Site: Work area limits have been defined in a manner that is protective of
the existing trees on the site. The available area is considered extremely limited for the
nature of the work; therefore, a soil nail wall will be constructed at the perimeter of the
work limits to create additional space.

•

Diversion Structure Site: Work areas will be in the vicinity of this structure, within the
existing SE Harney Street right-of-way with additional space obtained through temporary
construction easements.

•

Force Main: This work will be entirely within the public right-of-way. The width of the
right of way will be available to the Contractor for staging and stockpiling.

•

Additional Work and Staging Area: Undefined, off-site staging areas may be obtained at
the contractor’s option for temporary offices, parking and materials storage.
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•

Undisturbed Areas: Areas outside the work limits, which generally consist of existing
embankments that constitute unusable space, areas that have existing trees that are to be
protected, and buffer areas against adjoining properties will be undisturbed by
construction activities.

4. Building materials will be delivered to the site on an as-needed basis, thus keeping large
material stockpiles located on the site to a minimum.
5. Vegetation that is to be retained will be fenced for protection during grading and
construction. No construction activities are allowed in the designated tree preservation areas,
which will be delineated by a 6-foot high chain link fence and all tree preservation and
erosion control fencing in accordance with PCC Chapter 33.248. The limit of work will be
clearly marked to mitigate impacts to the surrounding vegetation. City staff will be notified
and given time to inspect the fencing before site work starts.
6. Due to the physical size of the project site, it is likely that off-site parking for worker
vehicles will be necessary. The new maintenance road that will be constructed along the
railroad in the SE Grand Avenue right-of-way is a possible area for parking. Construction
vehicles will only enter and exit the site from SE Harney Street. Alternative routes onto the
site are not conceived at this time.
7. Southeast Harney Street is envisioned as the primary route for construction traffic. This will
include deliveries of construction materials, off-haul of excavated soil, and general
construction vehicle traffic. The contractor will be responsible for repairing any damage to
public streets or adjacent properties.
8. The Contractor and all subcontractors, as part of their regular cleanup, will be required to
keep the project’s entire haul routes clean of dirt and construction debris on a daily basis. A
program for dust control (watering down the site) will also be instituted.
9. Erosion and sediment control devices (i.e., silt fencing, etc.) will be installed and maintained
throughout the construction period to prevent migration of sediment and soil and to protect
vegetation. A comprehensive erosion control plan will be developed based on the
preliminary erosion control drawings and specifications. These measures will conform to
PCC 10.30.030 and the 2008 Erosion Control Manual. Erosion and sediment controls will be
adjusted as needed to respond to conditions during the construction process. In addition, the
Contractor will be required to secure and protect soil stockpiles throughout the project with
temporary or permanent soil stabilization measures.
10. Contractor construction activities are expected to generally occur between the hours of 7 a.m.
to 8 p.m., Monday through Friday. Due to the need for an accelerated construction schedule
to meet the project deadline, the Contractor will not be constrained to these specific hours
and days of work. It is anticipated that construction will be allowed between 8 p.m. and
10:00 p.m., and on Saturdays and further, it is anticipated that the Contractor will need and
utilize this additional construction time during portions of the construction period to meet the
deadlines. The Contractor will be required to comply with the City of Portland Noise
Ordinance 18.10.010 or 18.10.020. The project specifications will state that construction
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equipment that generates noise at a noise level that is greater than that of a normal pick-up
truck cannot be operated prior to 7 a.m. or after 9 p.m.
11. A portion of the private drive to the PRC will be modified to accommodate the access to the
pump station. Access to PRC houseboats during this re-construction of the driveway will be
maintained through normal traffic control procedures, which may include maintaining a
single lane for vehicles entering or leaving the PRC property, construction of a temporary
access road, flaggers, and instituting wait times. Wait times of 5 minutes may be instituted.
12. It is possible that a temporary access road will be constructed within the SE Grand Avenue
right-of-way to periodically direct traffic to/from SE Umatilla Street, thereby routing traffic
away from SE Harney Street and SE 7th Avenue (shown on Exhibit C.4). This temporary
access road could be used during construction of the force main within SE Harney Street and
SE 7th Avenue. This temporary access road in SE Grand Avenue is only a possibility as the
street widths are such that a single traffic lane is possible, and traffic can be routed around
the area of construction. The actual need for this temporary access road will be determined
as the design is finalized. Access to private properties along the force main alignment will
be maintained throughout the course of construction. The Contractor will be required to
coordinate and gain approvals from the Portland Bureau of Transportation (PBOT) for lane
closures, traffic re-routing, directional signage, etc. for traffic control and will be required to
preserve safety for the general public.
13. All on-site construction debris will be contained. A regularly scheduled trash removal
service shall be hired to remove this debris.
Applicant-Identified Development Impacts: The project will require the removal of one 30-inch
diameter Douglas fir, one 5-inch pine, and one 18-inch maple tree. The removal of these trees is
necessary for the proposed grading and construction of the pump station. According to the City
Forester (Frank Krawczyk), the Douglas fir suffered storm damage and has multiple competing
tops. Because of this damage, its value has been reduced 50% for mitigation purposes. To
mitigate for the tree removal, a total of three Douglas fir and seven Cascara will be planted as
shown on Exhibit C.5. Additional shrubs will be planted around the pump station and diversion
structure as also shown on Exhibit C.5. This landscaping has been designed to provide screening
of the facilities, to enhance the site, and to be aesthetically pleasing.
Proposed Landscape Treatment: To improve the condition of the Greenway and bring it into
compliance with PCC Section 33.440.230, 13 trees and 280 shrubs will be planted within the
Greenway setback (Exhibit C.5). The Applicant revegetation group was contacted to select the
appropriate species. All plant species selected to be planted are on the Portland Plant List and
the material is native and appropriate for a riparian setting. The plantings will be grouped to
provide habitat function. The landscaping plan leaves about 35 feet along the top of the bank for
the placement of the Greenway Trail.
PRELIMINARY CONSIDERATIONS
A number of issues arose during the course of this appeal that require findings to be made prior
to engaging in a review of the relevant approval criteria. The issues to be discussed in this
section of the decision are:
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I.
II.
III.
IV.
V.
VI.
I.

Is Applicant a proper Applicant in this case?
Do the Supplementary Application of PCC 33.440.345 B requirements
apply in this case?
Did BDS commit procedural error in considering Exhibit A.8 in making its
administrative decision?
Are structures that are to be located in the public right-of-way permissible?
Should the proposed pump station and associated connections be considered
a “basic utility?”
Objections to opening the evidentiary record.

PRELIMINARY CONSIDERATION - Is Applicant a proper Applicant in this case?

Introduction to PRC’s Applicant appeal issue. Appellant PRC, owner of a portion of the real
property subject to the proposed activities in the application (“Subject Property”) argues that the
Applicant is not a proper Applicant in this case (See Exhibits H.2, H.15 and H.24). The
application in this case involves both real property in the public right-of-way (hereafter “ROW
Property”) and real property “owned” by PRC (“Private Property Portion of the Subject
Property”). PRC alleges that Applicant is not an “owner” and therefore proper applicant with
respect to the Private Property Portion of the Subject Property under the PCC Zoning Code
and/or under Oregon land use statutes and case law.
Facts Where There is No Dispute
The Hearings Officer finds that Applicant and PRC agree to the following facts:
•
•
•
•
•
•
•
•
•

PRC is the fee title owner of the Private Property Portion of the Subject Property
(referenced in Exhibit G.1)
PRC has not given permission to Applicant to submit a land use application
related to the Private Property Portion of the Subject Property
Applicant is listed as the Applicant in this case (Exhibit A.1)
The land use application in this case was submitted by Applicant to BDS on July
21, 2009 (see Exhibit G.1)
Portland City Council (“Council”) filed an ordinance to condemn a portion of
Private Property Portion of the Subject Property on July 27, 2009 (referenced in
Exhibit H.12)
Ordinance to condemn Private Property Portion of the Subject Property became
final on August 26, 2009 (see Exhibit H.18f)
Land use application, in this case, “deemed complete” by BDS on September 16,
2009 (referenced in Exhibit H.4 and Exhibit H.12)
Order for Immediate Possession of Private Property Portion of the Subject
Property signed by Circuit Court Judge Albrecht on January 22, 2010 (see Exhibit
H.25a)
Notice of Appeal filed by PRC from Order of Immediate Possession (see
immediately above) on February 16, 2010 (see Exhibit H.33a) and Supersedeas
Undertaking dated February 16, 2010 (see Exhibit H.33b)

Definition of Applicant (PCC 33.910)
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The City and PRC also seem, to the Hearings Officer, to agree that the operative section of the
PCC, as related to the definition of Applicant, is PCC 33.910. PCC 33.910 defines Applicant as
follows:
“A person who applies for a land use review or building permit. An Applicant
can be the owner of the property or someone who is representing the owner, such
as a builder, developer, optional purchaser, consultant, or architect.”
For the purposes of reviewing the PCC 33.910 Applicant definition, the Hearings Officer finds
that Applicant is a “person” (see PCC 33.910 definition of “person”). The Hearings Officer
finds that Applicant did apply for the land use review that is the subject of the PRC appeal.
Therefore, the Hearings Officer finds that Applicant satisfies the first sentence (the “1st
Sentence”) of the PCC 33.910 Applicant definition.
Applicant and PRC disagree with respect to the proper interpretation of the balance of the
Applicant definition in PCC 33.910 (“An Applicant can be the owner of the property or someone
who is representing the owner, such as a builder, developer, optional purchaser, consultant, or
architect” - this sentence is hereafter referred to as the “2nd Sentence”). PRC appears to argue that
the 2nd Sentence sets forth an exclusive list of those who may be considered an Applicant under the
PCC. Applicant argues that the quoted language creates a non-exclusive list of those who may be
considered an Applicant. Applicant, in essence, argues that the list is merely illustrative and not
limiting.
PCC 33.700 D.1 provides that dictionary definitions shall be used to define words that are not
defined in PCC 33.910 or elsewhere in PCC. Applicant states, in Exhibits H.12 and H.35, that
the word “can”, as defined in the Merriam-Webster Dictionary, indicates a “possibility” and is
“used interchangeably with ‘may.’” Applicant concludes that “can be” indicates a permissive
addition to the 1st Sentence, “rather than a mandatory modification of the 1st Sentence” (Exhibits
H.12 and H.35).
The Hearings Officer finds that PRC did not directly address Applicant’s “interpretative”
argument as summarized above. Rather, it appears to the Hearings Officer that PRC proceeded
directly to its conclusion that only the owner or someone representing the owner can be an
Applicant under the PCC 33.190 definition of Applicant. The Hearings Officer finds that PRC
interpreted the 2nd Sentence as creating an exclusive list (owners and owner’s representatives
only).
The Hearings Officer finds Applicant’s analysis more persuasive. The Hearings Officer finds
that Applicant did file the application in this case, satisfying the 1st Sentence of the PCC 33.910
definition of Applicant. The Hearings Officer finds that the 2nd Sentence is not strictly limited to
an owner or an owner’s representative.
Definition of Owner (PCC 33.910)
PRC argues that because Applicant is not an owner, as defined in PCC 33.910, Applicant is not a
proper Applicant. In relevant part, PCC 33.910, defines owner as follows:
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“the owner of the title to real property or the contract purchaser of real property
of record, as shown on the latest assessment records in the Office of the County
Assessor.”
PRC and the Applicant both agree that the Applicant is not a fee title owner. As stated in the
preceding section, the Hearings Officer finds that the PRC 33.910 definition of Applicant does
not limit the pool of proper Applicants to just owners or those who represent owners. As such,
the Hearings Officer finds it unnecessary to address, in any greater detail, PRC’s “owner”
argument.
1.

Applicant’s relationship to the Private Property Portion of the Subject
Property.

PRC does not contest that Applicant, as a governmental body, has the power of condemnation
per ORS Chapter 35 (See Exhibit H.12c). PRC states, in Exhibit H.12c, that:
“before a city can sue to condemn property, it must adopt a resolution or
ordinance in which it declares that the condemnation is necessary and states the
purpose for which it wants to condemn the property. ORS 35.235 ORS 35.352
authorizes a public condemner to serve a notice that it will take immediate
possession of the property it seeks to condemn. Plaintiff has done so.”
PRC availed itself of its right to object to a public condemner’s notice of immediate possession
(See Exhibit H.12a). PRC raised a number of arguments, in its ORS 35.352 notice (See Exhibit
H.12c). PRC did not prevail, at the trial court level, in its objections to the City’s motion for
immediate possession (See Exhibit H.33a). PRC filed an appeal of the trial court order for
immediate possession (See Exhibit H.33a).
The Hearings Officer finds three of the dates, referenced above, have particular significance: the
date the application was filed (July 21, 2009), the date the ordinance to condemn the Private
Portion of the Subject Property became final (August 26, 2009), and date the application was
deemed complete (September 16, 2009).
On the date that the application in this case was submitted (July 21, 2009), the Hearings Officer
finds that the Applicant had no title or interest in the Private Property Portion of the Subject
Property. On the date the application was submitted, Applicant had a legal right to seek an
interest in the Private Property Portion of the Subject Property via the exercise of its
condemnation rights set forth in ORS Chapter 35. The Hearings Officer finds, on the date the
application was submitted, Applicant did not have a sufficient interest in the Private Property
Portion of the Subject Property to be considered an Applicant under the PCC 33.910.
Prior to the date the application was deemed complete (September 16, 2009), the Council filed
an ordinance, adopted the ordinance, and the ordinance had become final to condemn the Private
Property Portion of the Subject Property.
The Hearings Officer takes note of PCC 33.730 A. PCC 33.730 A provides that applications
may be supplemented (provide missing information/correct deficiencies) within certain stated
timeframes. The Hearings Officer finds that after the date of filing the application (July 21,
2009), but prior to the application in this case being “deemed complete” (September 16, 2009),
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Applicant did, through its adopting an ordinance to condemn the Private Property Portion of the
Subject Property, assert publically (via the ordinance) that it had an interest in the Private
Property Portion of the Subject Property. The Hearings Officer characterizes Applicant interest
as similar to the concept of equitable title in real property law; in this case an involuntary
equitable title.
The Hearings Officer finds that the Applicant has a relatively unique status (similar situations
would include any governmental entity, or other legal entity, granted the power of
condemnation) when considering when it has an interest in private real property. At all times the
Applicant has, at least theoretically, an interest in private property to the extent that it may tax
private property and exercise its “police powers” with respect to the private real property. In
addition, the Applicant has the legal right to avail itself of the provisions of ORS Chapter 35,
even in circumstances where the private property owner objects. The Hearings Officer
acknowledges that the Applicant does not obtain fee title, or as in this case, a fully perfected
easement, in private property through condemnation simply upon the adopting of an ordinance
authorizing a condemnation proceeding, or even upon the granting of an order for immediate
possession.
By way of analogy, a contract purchaser (vendee) of real property (PCC 33.910 definition of
owner expressly provides that a contract purchaser is considered an “owner” and PCC 33.190
definition of Applicant includes “optional purchaser”), during the term of the “contract,” does
not have “legal title.” Rather, an Oregon vendee is considered to hold “equitable title” in the real
property subject to the contract. Typically, only when the contract purchaser pays the amount
due under the terms of the contract will the contract seller (vendor) convey to the vendee legal
title via a deed. There is no dispute, among real property legal scholars, that during the term of
the land sale contract the vendee has an interest in the subject real property. Similarly, the
Hearings Officer finds that the City of Portland has, upon the adoption of an ordinance to
condemn real property and subject to meeting certain legal obligations set forth in ORS Chapter
35, the right to proceed towards the ultimate end of obtaining fee title ownership or a perfected
easement.
The Hearings Officer finds, similar to a land sale contract situation, that the Applicant has an
interest in a described real property immediately upon the adopting of an ordinance to condemn
the described real property. The Hearings Officer finds that the Applicant’s interest is even
greater upon a judge’s signing of a Court Order of Immediate Possession. In the end,
Applicant’s interest is fully perfected upon the entry of a Court’s Judgment following the
payment of just compensation (ORS 35.325).
The Hearings Officer finds, as of the date the application was deemed complete (September 16,
2009), the Applicant had adopted an ordinance to condemn the Private Property Portion of the
Subject Property. The Hearings Officer finds Applicant, through Applicant’s adoption of the
condemnation ordinance, has an interest in the Private Property Portion of the Subject Property
sufficient to qualify the Applicant to be a proper Applicant under the PCC 33.910 definition of
Applicant.
The Hearings Officer finds, as of January 22, 2010, Applicant had secured an Order For
Immediate Possession from a Multnomah Circuit Court Judge (Exhibit H.25a). The Hearings
Officer finds that obtaining the Order For Immediate Possession (Exhibit H.25a) Applicant’s
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interest is enhanced in the Private Property Portion of the Subject Property. The Hearings
Officer notes that PRC’s suggestion and/or inference that its appeal of the Order For Immediate
Possession (Exhibits H.33a and H.33b) impacted the right of Applicant to immediate possession
is misplaced. The Hearings Officer finds that the filing of objections or an appeal of an order for
immediate possession “does not stay the proceedings so as to prevent the condemner from taking
possession of the property and using it for the purposes for which it is being appropriated.” ORS
35.355
2. PRC’s reliance on prior actions taken by the City.
a. Prior City Attorney and Planning Director interpretations.
PRC argues that a memo from a City of Portland City Attorney dated August 12, 1994 (Exhibit
F.4) and a June 21, 1994 letter from an Interim Planning Director (Exhibit H.15a) establish that
only property owners or those acting in a representative capacity of property owners can be
considered a proper Applicant (Exhibit H.2, pages 4 and 5). The Hearings Officer does not find
this argument, as presented by PRC, to be persuasive. The Hearings Officer notes that the City
is entitled to change or modify an earlier interpretation of its Code. The Hearings Officer
acknowledges no two cases are the same; the facts and circumstances of each case is unique unto
itself. The Hearings Officer, over time, has changed his interpretation of various sections of
PCC based upon the specific facts and/or the argument presented.
The Hearings Officer finds that the findings proposed by Applicant, in its final argument,
represent the reasoning and conclusions of the Hearings Officer. The Hearings Officer
incorporates Exhibit H.35, Prior Interpretations, pages 4 through and including 9, as findings in
this case.
b. Marriot Hotel/parking garage and BCT Partnership v. City of Portland.
PRC argued, in Exhibits H.33 and H.34, that a prior City of Portland land use case provided
evidence that a person/entity who is not an owner of a property should not be considered a
proper Applicant. Eventually, the City’s land use decision was appealed and resulted in a LUBA
decision and an Oregon Court of Appeals decision. The LUBA decision, BCT Partnership v.
City of Portland, 27 OR LUBA 278 (1994) has, in the opinion of the Hearings Officer, possible
relevance to PRC proper Applicant issue in this case. The Court of Appeals decision, BCT
Partnership v. City of Portland, 130 Or App 271 (1994) does not, in the opinion of the Hearings
Officer, have relevance to PRC’s proper Applicant issue.
The Hearings Officer finds PRC’s reliance on BCT cases, as authority that only an owner or
owner’s representative is properly an Applicant under PCC 33.910 (definitions of Applicant and
owner), misplaced. The Hearings Officer notes that one of the Applicants, in the BCT cases,
BPM Associates, is identified as a “prospective owner” (Exhibits H.33f, H.33.h and H.33l). The
Hearings Officer finds that holding that Applicant is a proper Applicant in this case is consistent
with the decision in the BCT cases that a “prospective owner” was a proper Applicant. As stated
in findings above, the Hearings Officer found that once Applicant adopted the ordinance
authorizing the condemnation of Private Property Portion of the Subject Property, Applicant had
an interest in the Private Property Portion of the Subject Property to be a proper Applicant under
the PCC 33.910 definition. Further, Applicant, having taken the additional step of obtaining an
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Order For Immediate Possession reinforces the Applicant interest in the Private Property Portion
of the Subject Property.
The Hearings Officer finds that the findings proposed by Applicant, in its final argument,
represent the reasoning and conclusions of the Hearings Officer. The Hearings Officer
incorporates the Applicant proposed findings in Exhibit H.35, Prior Interpretations, pages 4
through and including 9, as the Hearings Officer’s findings.
3. Case law review.
Schrock Farms
Applicant asserts that the Oregon Court of Appeals, in Schrock Farms, Inc. v. Linn County, 142
Or App 1 (1996) provides an independent basis for the Hearings Officer to find that Applicant is
a proper Applicant in this case (Exhibit H.35). Similar to this case the Applicant in Schrock was
a governmental body (Oregon Department of Transportation – “ODOT”) who utilized the
condemnation process (ORS Chapter 35) to acquire land and also was faced with the necessity to
utilize a land use application to seek permission to use the real property as it intended. Similar to
this case the property owner in Schrock case argued that the local land use regulations required
an owner or someone with the owner’s consent to be an Applicant. The property owner, in
Schrock, argued that since ODOT was not the property owner and did not have the property
owner’s consent ODOT could not be considered a proper Applicant.
The court in Schrock phrased the issue as follows:
“Petitioners argue that, because the condemnation action has not yet resulted in a judgment,
and notwithstanding the fact that ODOT has taken possession of the property pursuant to
ORS 35.265, it does not have the interest in the property necessary to allow it to seek land
use approvals from the county.” Schrock @ 1
The Schrock court rejected the property owner’s argument for two reasons. First, the court
found that the county had considered its land use code/regulations and concluded that ODOT had
the “requisite equitable interest” to apply for the land use decisions. Schrock @ 2 Second, the
court stated the following:
“even if the local provisions by their terms could be read to prevent ODOT from making the
applications as petitioners assert, the effect would be that ODOT could not gain the
necessary approvals to put the public property to a public use until it had already acquired
the property through a judgment in the condemnation proceeding. ODOT argues that the
resulting Catch-22 situation would effectively nullify significant aspects of the state
condemnation statutes, e.g., ORS 35.256, and a ‘county ordinance should not be read to
repeal a state law.’ We agree. In addition to being non-reversible under ORS 197.829, the
county’s understanding of its ordinance is the only plausible one under the circumstances.”
Schrock @ 2
The Hearings Officer agrees with the Schrock legal analysis as set forth in the preceding
paragraph. As a general proposition, the Hearings Officer finds that a governmental body, with
the right of condemnation, has the right to seek land use determinations as an Applicant, even if
the property owner does not consent. In this case, the Hearings Officer has found that BDS
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interpreted the City’s application requirements to allow Applicant to file an application; the
Hearings Officer found that such interpretation was reasonable given the circumstances that the
Applicant had adopted, prior to the application being deemed complete, an ordinance authorizing
condemnation of the Private Property Portion of the Subject Property. The Hearings Officer
found that Applicant did have an interest in the Private Property Portion of the Subject Property
and such interest may be fairly characterized as an involuntary equitable interest. The Hearings
Officer finds that the decision in Schrock, as set forth above, is directly relevant to this case and
supports the appropriateness of Applicant being considered a proper Applicant.
In addition to the findings set forth above the Hearings Officer finds the findings proposed by
Applicant, as they related to Schrock, also reflect the opinion of the Hearings Officer. By this
reference the Hearings Officer incorporates Applicant proposed findings as set forth in Exhibit
H.35, Applicant Status as a Public Condemner, pages 10-12.
4. ORS 227.175 (1)
PRC argues that ORS 227.160 and 227.175 do not authorize cities to accept land use
applications for particular properties from non-owners of those properties (Exhibit H.34). PRC
states, in the case of Emami v. City of Lake Oswego, 52 Or LUBA 18 (2006), that LUBA “ruled
squarely in favor of Portland Rowing Club’s position, holding that ORS 227.175 does not
authorize cities to accept land use applications from other than the owner. LUBA’s ruling is
controlling authority here” (Exhibit H.34).
Applicant responded to PRC’s ORS 227.175(1) argument (Exhibit H.35). The Hearings Officer
finds the Applicant discussion in Exhibit H.35 to be more persuasive than the argument made by
PRC in Exhibit H.34.
The Hearings Officer agrees with Applicant that ORS 227.175 (1) does not define ‘owner’ (See
Exhibit H.35, page 2). Applicant cited Lowery v. City of Keizer, 48 Or LUBA 568 (2005) in
support of this position. Lowery involved a master plan project involving a property where the
owner did not consent to the designations placed on his/her property. The dissenting property
owner argued that “allowing a third party to submit an application is contrary to ORS 227.175
and sound public policy.” Lowery supra
The City of Keizer Development Code included application language not dissimilar to that of the
City of Portland; applications in Keizer could be filed by the owner, land sale contract purchaser,
lessee in possession and an agent for any of the foregoing. The City of Keizer argued, as did
Applicant in this case, that the language indicating an owner, et al, is “permissive.” LUBA
responded by stating that
“we do not necessarily agree with the city’s analysis. For instance, we do not see that the
legislature’s use of the word ‘may’ provides any guidance one way or the other whether the
statute limits the pool of land use Applicants to owners of property. However, we also do
not agree with petitioners that ORS 227.175(1) expounds the policy they suggest. Under
petitioners’ reading of the statute, nobody other than the owner of the subject property could
submit a land use application. Petitioners’ argument proves too much. Even the local code
provision that petitioners argue applies, KDC 3.201.04, provides that an application may be

Decision of the Hearings Officer on Appeal of Administrative Decision
LU 09-145225 GW AD (HO 4090029)
Page 17

submitted not only by the owner, but also by a prospective purchaser of the property, a lessee
of the property with written consent of the owner, or an authorized agent of an owner,
purchaser or lessee. Petitioners’ reading of ORS 227.175(1) would invalidate KDC
3.201.04, and quite possibly hundreds of other similar code provisions. We do not believe
the legislature intended to limit land use Applicants as petitions suggest.” Lowery supra
The Hearings Officer finds, based upon Lowery, that PRC’s argument that ORS 227.175(1)
limits the pool of land use Applicants to owners is not correct.
LUBA, subsequent to the decision in Lowery, decided Emami. Emami involved a request to
revoke a City of Lake Oswego land use decision. The request to revoke the decision was filed,
not by the owner of the property which was subject to the land use decision, but rather by an
adjacent neighbor. LUBA’s first consideration, in Emami, was to determine if the request for
revocation was a “permit” application (application for proposed development of land) or an
enforcement action. LUBA concluded that “petitioners’ revocation request was not a ‘minor
development application,’ because it did not seek a ‘permit’ for ‘development’ as those terms are
used in the [Lake Oswego] code.” Emami, supra
In what the Hearings Officer characterized as dicta, LUBA did state:
“Further, we agree with respondents that ORS 227.160 and 227.175 contemplate that
applications for a ‘permit’ must be filed by the ‘owner of land’ who is seeking approval for a
‘development project.’ See ORS 227.175(1) (‘an owner of land may apply in writing *** for
a permit or zone changes’); ORS 227.175(2) (‘an Applicant may apply at one time for all
permits or zone changes needed for a development project’). Nothing cited to us in ORS
227.160 or 227.175 suggests that a person who is not the ‘owner of land’ on which
development is proposed may apply for a ‘permit’ within the meaning of the statute.”
Emami, supra
The Hearings Officer finds that the quoted material in the preceding paragraph is not controlling
in this case. The Hearings Officer finds that had LUBA determined that its decision in Lowery
was to be overruled or distinguished it could have cited Lowery; it did not do that. The Hearings
Officer finds that LUBA, in Emami, did not overrule its decision in Lowery expanding the pool
of potential Applicants beyond just “owners.” The Hearings Officer finds that ORS 227.160 and
ORS 227.175 do not prohibit/restrict the City of Portland from enacting an ordinance relating to
who is a proper Applicant. The Hearings Officer finds that ORS 227.160 and ORS 227.175 do
not prohibit Applicant from being an Applicant in this case.
II.

PRELIMINARY CONSIDERATION – Do the Supplementary Application of PCC
33.440.345 B requirements apply to this case?

PRC argues, in Exhibit H.2, that the “proposed use is neither ‘river dependent’ nor ‘river-related’
and thus requires and Applicant to satisfy the supplemental Application requirements of PCC
Section 33.440.345.B, which Applicant has not satisfied.”
The Hearings Officer finds that there is no dispute between the Applicant and PRC that the base
zoning for the Subject Property base zone is Mixed Commercial/Residential (CM) with two
overlays; Greenway River General and River Water Quality. The Hearings Officer also finds

Decision of the Hearings Officer on Appeal of Administrative Decision
LU 09-145225 GW AD (HO 4090029)
Page 18

that there is no dispute, between the Applicant and PRC, that PCC 33.440 (Greenway Overlay
zone) applies generally. The dispute between PRC and the Applicant is whether the provisions
of PCC 33.440.345.B apply in this case.
PCC 33.440.030 establishes the “Greenway Overlay zones.” PCC 33.440.030 A.5 states that the
“River Water Quality zone is designed to protect the functional values of water quality resources
by limiting or mitigating the impact of the development in the setback.” (emphasis added). PCC
33.440.100 A relates to “use regulations” in the Greenway zones, including the River Water
Quality zone. PCC 33.440.100 B.4 says:
“In the River Water Quality zone, use restrictions apply only within the greenway setback.
Primary uses that are river-dependent or river-related are allowed and do not need to
comply with Section 33.440.345, Supplemental Application Requirements or the approval
criteria of Subsection 33.440.350.G. Primary uses that are not river-dependent or riverrelated may be allowed if they are approved through greenway review. Existing uses that
change to a non-river-dependent or non-river-related use are subject to greenway review.”
(emphasis added)
The Hearings Officer finds that use restrictions only apply within the Greenway setback. The
Hearings Officer finds that the only contemplated actions, in this application, within the
Greenway setback are mitigation plantings. The Hearings Officer finds, so long as the
mitigation plantings are appropriate for the Greenway setback, that the Hearings Officer need not
consider any use restrictions under this proposal.
The Hearings Officer finds that the Supplemental Application Requirements (PCC
33.440.350.G) only apply, in the River Water Quality zone, if the proposed use is not riverdependent or river-related. PRC argues that BDS, in reaching its administrative decision
(Exhibit H.4) needed to “determine whether the project is river-dependent, river-related, or
neither. The staff decision does not contain any analysis of the code on this point” (Exhibit H.2,
page 6).
The BDS administrative decision (Exhibit H.4, pages 8 and 9) addresses PRC’s concerns
regarding the necessity of the Applicant meeting the Supplemental Application Requirements of
PCC 33.440.345 B. The BDS administrative decision, quoted from an Applicant submission.
Applicant’s comments (Exhibit H.4, pages 8 and 9) include the following:
“The Sellwood CSO Pump Station is a river-related use…Outfall 27 is an outfall designed to
allow the excess sanitary wastewater and storm water to be released from the combined
sewer system to the river. The releases pose health and water quality concerns. As a result,
the City and the Oregon Environmental Quality Commission entered into an Amended
Stipulation and Final Order (AFSO) to control this overflow in order to protect the quality
and public benefits embodied by the river. Under the AFSO, Outfall 27 must be controlled
on or before December 1, 2011. Both the stated purpose of the AFSO and the City’s
precedent under LU 01-00521 support a determination that the Outfall 27 project is riverrelated. The proposal is to build a facility that mitigates overflows to the river on land
adjacent to the river, to protect the river from the harmful impacts of sewage overflows. The
facility must be downstream of the collection system so is located adjacent to the Willamette
River in order to connect to the existing sewer flows. The primary purpose in the application
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is river protection and overflow control. The use is therefore river-related” (Exhibit H.4,
page 8).
The Hearings Officer finds that the BDS administrative decision did address, through
Applicant’s comments in the preceding paragraph, whether or not the proposed development is
river-related. The Hearings Officer finds that the Purpose statement, PCC 33.440.010, addresses
water quality performance standards related to water quality. The Hearings Officer finds that the
purpose section of the Greenway Overlay zone, as related to the River Water Quality Overlay
zone, identifies the protection of the functional values of water quality resources as a focus and
goal. The Hearings Officer finds that the proposed development is being located so that it is in
close proximity to the Willamette River to improve water quality within the Willamette River.
The Zoning Code defines river-related (PCC 910 – Definitions), in relevant part, as follows:
“A use or development which is not directly dependent upon access to a
water body but which provides goods or services that are directly associated with river
dependent land or waterway use or development, and which, if not located adjacent to water,
would result in a public loss of quality in the goods or services offered.”
The Hearings Officer finds, based upon the evidence in the record, that the proposed use is not
directly dependent upon access to a water body. The Hearings Officer finds that the service
(pump station and connections) do provide a service that is directly associated with river
dependent land and waterway use; the mitigation of sewage overflow into the Willamette River
thereby improving water quality of the Willamette River. The Hearings Officer finds that the
pump station and connections are downstream of the sewage collection system, which results in
the development needing to be in close proximity to the Willamette River. The Hearings Officer
finds it is important that the pump station be located in close proximity to Outfall 27. The
Hearings Officer finds, similar to the findings LU 01-0052, that not locating the pump station as
proposed “would result in a loss of quality to the public benefits embodied by the river” (Exhibit
H.4, page 8).
The Hearings Officer, therefore, finds that the proposed development is river-related. The
Hearings Officer finds that the Supplemental Application requirements of PCC 33.440.345 B do
not apply.

III.

PRELIMINARY CONSIDERATION – Did BDS commit procedural error in
considering Exhibit A.8 in making its administrative decision?

PRC argued that the record, in the BDS administrative decision, closed “in October.” PRC noted
that the BDS administrative decision “extensively quotes from, a letter from the attorney for
West Yost Associates dated November 4, 2009, submitted several weeks after the record had
closed” (Exhibit H.2). Mr. Fry, on behalf of Waverly, also made a similar procedural error
response, that Applicant submitted “new information” without an opportunity for opponents,
such as Waverly, to respond (Exhibit H.4a, attachment). Mr. Fry indicated, in his November 23,
2009 letter that he would “specify the new information at the public hearing.” No person,
testifying at the hearing, identified and/or specified the alleged “new information” in the
November 4, 2009 Applicant letter.
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BDS staff representative Rachel Whiteside, at the public hearing, stated that the record was not
closed on November 4, 2009 and that the information in the Applicant’s November 4, 2009 letter
(Exhibit A.8, attachment) was submitted in response to public comments.
The Hearings Officer finds insufficient evidence in the record to determine if a procedural error
occurred by BDS staff in accepting and incorporating the information in the November 4, 2009
letter (Exhibit A.8, attachment) into the BDS administrative decision. Further, the Hearings
Officer finds that all parties had an opportunity to introduce evidence and argument into the
record, at the de novo public appeal hearing and the open-record period thereafter. The Hearings
Officer finds that PRC and Waverly were not prejudiced by the consideration, by BDS staff, of
the November 4, 2009 letter (Exhibit A.8, attachment). The Hearings Officer finds no
procedural error in the BDS staff considering the contents of the November 4, 2009 letter
(Exhibit A.8, attachment).
IV.

PRELIMINARY CONSIDERATION – Are structures that are to be located in the
public right-of-way permissible?

Mr. Fry, on behalf of Waverly, argues that the pump station will be partially located in the SE
Sherrett Street right-of-way and that is not permitted. Specifically, Mr. Fry argues that
Encroachments in the Public Right-of-Way, a policy adopted in June of 1992, requires a specific
review of structures in a right-of-way (Exhibit F.1). In response, Applicant submitted proposed
findings (Exhibit H.35, pages 16 and 17).
The Hearings Officer finds the findings proposed by Applicant to be persuasive. The Hearings
Officer incorporates the Applicant’s findings as set forth below.
V.

PRELIMINARY CONSIDERATION – Should the proposed pump station and
associated connections be considered a “basic utility?”

Waverly raised an issue regarding whether the application, in this case, involved a “basic utility”
or a “regional facility” (Exhibit H.3). The Hearings Officer adopts and by this reference
incorporates, as findings in this case, language provide by Applicant (Exhibit H.35, The Pump
Station is a Basic Utility, pages 15 and 16).
VI.

PRELIMINARY CONSIDERATION – Objections to re-opening the evidentiary
record.

The Hearings Officer was requested, at the public hearing, to keep the record open for a period
of time following the close of the oral portion of the hearing. The Hearings Officer kept the
record open for the submission of written evidence for a defined time period.
Subsequently, on two occasions, the record was requested to be reopened for the submission of
evidence. The Hearings Officer, as was pointed out by PRC’s attorney at the public hearing,
acknowledges that this case involves unique and challenging legal issues; at least one issue of
first impression (the application of the Nollan and Dolan cases to impositions/exactions upon a
governmental body by that same government body’s code), and other relative complex legal
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issues (determination if the Applicant in this case is a proper Applicant under PCC, Oregon
Revised Statutes and prior case law). The Hearings Officer granted all requests for the record to
be reopened.
The Hearings Officer, recognizing the magnitude and importance of the proposed project to the
City of Portland and the complexity of issues raised by PRC and Waverly in their appeals,
determined that it would be better to allow all evidence and argument, as desired by the
Applicant and Appellants, to be submitted rather than keep the record closed. All persons on the
Hearings Office mailing list were sent notices each time the record was reopened. The Hearings
Officer finds that no person or entity in this case was prejudiced by the Hearings Officer in
reopening the record and giving everyone an opportunity to submit any document they desired.
ZONING CODE APPROVAL CRITERIA
GREENWAY REVIEW
33.440.350 Greenway Review Approval Criteria
The approval criteria for a greenway review have been divided by location or situation. The
divisions are not exclusive; a proposal must comply with all of the approval criteria that apply to
the site. A greenway review application will be approved if the review body finds that the
Applicant has shown that all of the approval criteria are met.
A. For all greenway reviews. The Willamette Greenway design guidelines must be met for all
greenway reviews.
Findings: The Willamette Greenway Design Guidelines address the quality of the environment along
the river and require public and private developments to complement and enhance the riverbank area.
The Design Guidelines are grouped in a series of eight Issues:
A complete description of the Design Guidelines and their applicability is provided in the
Willamette Greenway Plan Appendix C.
Issue A. Relationship of Structures to the Greenway Setback Area: This issue “applies to all
but river-dependent and river-related industrial use applications for Greenway Approval, when the
Greenway Trail is shown on the property in the Willamette Greenway Plan.” These guidelines call
for complementary design and orientation of structures so that the Greenway setback area is
enhanced:
Findings: No structures are proposed within the Greenway setback. The existing
covered parking structure on the PRC site will be temporarily (approximately 21 months)
relocated during construction to the north end of the property about 12 feet beyond the
Greenway setback, and then moved back to its current location.
The pump station structure is proposed at the southern end of the property and is sited
farther landward, about 70 feet from the Greenway setback. The pump station (Control
Building) will be a masonry block building with an eco-roof for treatment of rainwater.
The pump station will be set into the hillside to prevent line-of-sight obstruction when
viewing from above. From above, only the upper three feet of the building will be
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visible. The topography of the site requires a retaining wall to be constructed and this
wall is used to help shield the view of the building from other perspectives (from
downhill by PRC and from the south by Waverly Condominiums).
The pump station was designed with simple architectural features to conceal it as a
municipal facility and to allow it to blend with the neighborhood. These features include
horizontal siding in concert with ashlar pattern blocks. Tube steel braces will be placed
beneath the roof eve to provide architectural interest and to soften the impression of the
concrete roof. The roof will be edged with a concrete curb which is needed to retain the
eco-roof materials, and this curb was designed to appear as a fascia as would be typically
used in a residential house.
The proposed project will adhere to the Greenway Overlay zone landscaping standards.
As shown on Exhibit C.5, 13 trees and 280 shrubs will be planted within the Greenway
setback. All plant species selected to be planted are on the Portland Plant List and are
native and appropriate for a riparian setting. Plantings will be clustered on the north and
south end of the property within the Greenway setback. The landscaping plan leaves
about 35 feet from the top of the bank for the future Greenway Trail.
This design guideline is met.
Issue B. Public Access: This issue “applies to all but river-dependent and river-related
Industrial use applications for Greenway Approval, when the Greenway Trail is shown on the property
in the Willamette Greenway Plan.” These guidelines call for integration of the Greenway Trail into
new development, as well as the provision of features such as view points, plazas, or view corridors:
Issue F. Alignment of Greenway Trail: This issue “applies to all applications for Greenway
Approval with the Greenway Trail shown on the property in the Willamette Greenway Plan.” These
guidelines provide direction for the proper alignment of the Greenway Trail, including special
consideration for existing habitat protection and physical features in the area of the proposed
alignment.
Findings:
Findings for both Issue B and Issue F are set forth below.
Appellants PRC and Waverly contend that BDS, in its administrative decision (Exhibit H.4),
erred in finding that PCC 33.440.350 A. Design Guidelines Issues B and F were adequately
addressed. PRC and Waverly pose two arguments with respect to the BDS decision-related
PRC 33.440.350 A (Design Issues B and F): First, PRC and Waverly assert that reliance by
the Applicant, as a governmental entity, upon Nollan v. California Coastall Comm’n, 483 US
825, 107 SCt 3141 (1987) and/or Dolan v. City of Tigard, 114 SCt 2309, 129 LEd 2d 304
(1994) is misplaced; and Second, prior land use decisions imposed upon the Subject Property
require the construction of a greenway trail. BDS, in its administrative decision (Exhibit H.4),
and Applicant disagree with the Greenway Trail arguments presented by PRC and Waverly.
Background.
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BDS, in its administrative decision (Exhibit H.4, page 15), acknowledged that “the Greenway
Trail designation is shown on the Subject Property in the Willamette Greenway Plan along
the waterfront and a connector trail to the south side of the Subject Property in the Sherrett
Street right-of-way.” The Hearings Officer, for the convenience of the reader of this decision,
sets forth sections of PCC that are particularly relevant to determining if the PRC and
Waverly Greenway arguments are persuasive or should fail. The PCC sections below are
complete unless otherwise noted.
PCC 33.440.350 Approval Criteria
The approval criteria for a greenway review have been divided by location or situation. The divisions are
not exclusive; a proposal must comply with all of the approval criteria that apply to the site. A greenway
review application will be approved if the review body finds that the Applicant has shown that all of the
approval criteria are met.
For all greenway reviews. The Willamette Greenway design guidelines must be met for all greenway
reviews.
PCC 33.440.240 Public Recreational Trails
A.
Purpose. Public recreational trails provide public access to and along both sides of the Willamette
River. Public recreational trails are one of the tools used to comply with the public access requirements of
the Comprehensive Plan and the Willamette Greenway Plan.
B.
Public recreational trail requirements. All sites with a public recreational trail symbol shown
on the Official Zoning Maps must comply with the requirements of Chapter 33.272, Public Recreational
Trails, provide and install the official Greenway Trail signs as required by the Parks Bureau, and meet the
trail design guidelines contained in the Willamette Greenway Plan.
C.
Recreational trails in the River natural and River Water Quality zones. Recreational trails
must be designed to minimize disturbances on the natural environment of the River Natural and River Water
Quality zoned lands.”
PCC 33.272.020 Dedication of a Public Right-Of-Way or Easement
All Applicants for a land use review or for building permits on lands designated with a recreational trail
symbol on the zoning map are required to grant an easement for the recreational trail. The easement must
be done as part of the recording of lad use review and finalized prior to obtaining a final certificate of
occupancy. The land may be donated to the City instead of granting an easement when the standards of
Section 33.272.080 are met. Trails shown adjacent to public rights-of-way may be constructed in the public
right-of-way, subject to approval from the Office of Transportation.
PCC 33.272.030 Construction of Trails (quoted only in part)
D.
All other zones. Construction of the recreational trail is required on lands designated with a
recreational trail symbol on the zoning maps in any of the following situations listed below.
1.
When there is new development;
E.
Prior to certificate of occupancy. The trail must be constructed prior to the issuance of a certificate
of occupancy, unless the site is eligible for the trust fund provisions of 33.515.260.B, or special timing
provisions of Paragraph 33.510.253.D.4.
F.
Trail standards. A public recreational trail must comply with the standards of Portland Parks and
Recreation for recreational trails or, where the trail is located in a public right-of-way, it must comply with
the standards of the Portland Office of Transportation.

Application of Nollan and/or Dolan.
BDS, in the decision subject to this appeal, acknowledged that “the Greenway trail
designation shown on this property in the Willamette Greenway Plan along the water front
and a connector trail on the south side of the property in the Sherrett Street right-of-way”
(Exhibit H.4, page 15). BDS, in its decision, also acknowledged that “all sites with a Public
Recreational Trail symbol shown on the official zoning maps must comply with PCC 33.272,
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Public Recreational Trails (Exhibit H.4, page 15). BDS then states that the Greenway Trail
exists north and south of this area but there is no trail on this site.”
BDS concluded that
“the impacts created by the pump station proposal do not justify imposing the Greenway
or Sherrett trail easements and construction under the proportionality test required for this
application by Dolan v. City of Tigard. Dolan requires that the City adopt findings
demonstrating ‘rough proportionality’ between the exactions imposed on a permit and the
projected impact of the proposed development. Before reaching the rough proportionality
test, the City must also demonstrate that there is an essential nexus between the impacts
created by the development and the exaction imposed. Dolan v. City of Tigard, 512 US
374, 388-391 (1994)” (Exhibit H.4, page 15).
PRC stated that “the Dolan doctrine concerns the Fifth Amendment, which protects private
property from being taken for public use without just compensation. The money and property
of Applicant is public property and is not covered by the Fifth Amendment or the rule of
Dolan” (Exhibit H.24, page 2). Waverly stated that “the Dolan test is used to determine if the
government imposed conditions on a specific development approval constitute a ‘taking’ for
which just compensation is required” (Exhibit H.3, page 2).
Neither the Applicant nor BDS directly dispute the PRC and Waverly argument that Nollan
and Dolan do not apply to conditions imposed by a governmental code requirement upon that
governmental body that enacted the code. BDS staff, at the public hearing, did state that
“BDS and the City Attorney’s Office contend the Zoning Code trail requirement can be
applied in a constitutional manner, if supported by analysis and findings that show the
required trail satisfies” Nollan and Dolan (see Exhibit H.8, page 13). The Applicant and BDS
infer, through the “nexus” and “proportionality” discussion (Exhibits H.4, H.24 and H.35)
that Nollan and Dolan do apply to this case. The Hearings Officer found BDS statements
merely reflected a conclusion without any supporting/accompanying legal analysis.
It is clear to the Hearings Officer that PCC 33.440.240 and PCC 33.272.020 impose trail
requirements. PCC 33.272.020 imposes those requirements on “Applicants” for a land use
review. PCC 33.272.030 D. requires the construction of the recreational trail “when there is
new development.” The Hearings Officer finds that the trail requirements are, therefore,
imposed upon an “Applicant” in a land use review that proposes new development.
Applicant, in discussions earlier in this decision, spent considerable time and effort to
describe itself as a proper Applicant (See, Exhibits A.8, H.12, H.23, and H.35). The Hearings
Officer finds Applicant is an Applicant for the purposes of filing an application and, also in
relation to PCC 33.272.020. The Hearings Officer finds that the proposed pump station and
connections certainly fall in the definition of “development” (per 33.910 definitions) and
should be considered “new development” (per 33.910 definitions). It is clear to the Hearings
Officer that PCC 33.272.020, PCC 33.272.030 D., and PCC 33.440.240 apply to this
application.
No participant in this case cited a case clearly stating that Nollan and/or Dolan, applies or
does not apply, to this case. The Hearings Officer agrees with PRC and Waverly that the
Nollan and Dolan cases are based upon claims by a private property owner against a
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governmental body. The Hearings Officer finds that Nollan and/or Dolan relate to allegations
by the private property owner that the governmental body violated the Fifth Amendment of
the United States Constitution “takings clause.” The Hearings Officer has had multiple
opportunities, in earlier cases, to respond to private property owners’ concerns that a
condition imposed upon the private property owner constituted and exaction and therefore an
unconstitutional “taking.” The Hearings Officer has not had occasion to consider whether or
not a governmental body may avail itself of “nexus” and “proportionality” requirements of
Nollan and Dolan.
The Fifth Amendment was ratified, by the states, in 1791 along with other provisions of the
Bill of Rights. The “takings clause” states “[n]or shall private property be taken for public
use, without just compensation.” The takings clause does not prohibit “takings”, but
conditions a “taking” on the payment of just compensation. The takings clause applies only
when the government “takes” private property. Over the years courts, governments (federal,
state and local jurisdictions), and private property owners attempted to describe what
constituted a “taking.” See, for example Pumpelly v. Green Bay Co. 80 US 166 (1872)
where the Supreme Court recognized a physical invasion of private property was a “taking.”
In Pennsylvania Coal Co. v. Mahon, 260 US 393 (1922) the Supreme Court recognized a
situation where no physical invasion of property was a compensable “taking.” The Nollan
case, in 1987, found a taking when a private property owner was required to dedicate an
easement to a governmental body; this case set forth the “nexus” test. The Dolan case, in
1994, found dedication requirements imposed on a private property owner had to be roughly
proportional to the impacts created by granting a permit; this case set forth the “rough
proportionality” test.
The Hearings Officer finds that the purpose of the Fifth Amendment Takings Clause is to
protect private property owners from uncompensated actions by a government. The Hearings
Officer finds that the Fifth Amendment is not intended to shield a governmental body from
following its own rules; even if those rules require the governmental body to expend funds
and engage in various activities.
In this case, the Hearings Officer finds that the City may not avoid the application of PCC
33.272.020, PCC 33.272.030, PCC 33.440.240 and PCC 33.440.350 A. The Hearings Officer
finds the PRC and Waverly argument persuasive that the Nollan and Dolan do not apply to
exactions required of a government body by the government’s own code provisions.
Conditions imposed in prior approval(s) must be imposed
upon the Applicant.
PRC, Waverly, BDS staff and Applicant agree that a trail easement was required, on the PRC
property, pursuant to one or more prior land use approvals (possibly CU 091-75 and LU 9200690). Waverly also contends that trail requirements were imposed by another case (GP 2389). Applicant stated that
“CU 091-75 was conditional use approval for an excavation and fill at PRC with the
condition that PRC dedicate a trail easement. LUR 92-00690 granted approval for a new
houseboat subject to a condition that the Applicant dedicate a 25 foot wide easement
along the length of the PRC property. The trail easement condition of approval continues
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to run with the land. PCC 33.700.100. Because the trail easement and construction is
required under a past condition of approval, it cannot also be imposed on the current
Applicant.” (Exhibit A.8)
Applicant also stated that “there is evidence here that at least the condition to dedicate a
Greenway easement has not been implemented.”
The Hearings Officer finds that only Waverly appears to have pure motives in this argument.
Waverly, based upon their argument, appears to desire the prior conditions related to the
Greenway Trail be enforced. PRC, however, has had a number of years to satisfy the trail
condition(s) but has failed to request the conditions be reconsidered and/or construct the
Greenway Trail. PRC now objects to this application on the basis that the Applicant is not
being required to meet the trail requirements; apparently desiring to shift its own financial
responsibility to satisfy trail requirements onto the Applicant. The Applicant, at least at the
application and BDS administrative decision stages, appears to be attempting to avoid the
obligation of meeting the trail requirements. The Hearings Officer notes, however, that
Applicant has “voluntarily” proposed a condition of approval that would require the City to
construct the trail (Exhibit H.12, page 6).
No person, including the Applicant, BDS staff, PRC or Waverly, submitted
evidence/argument in this case citing a specific section of the PCC that requires prior
conditions to be made conditions in subsequent land use decisions. Waverly’s argument is
that prior conditions “run with the land.” The Hearings Officer agrees, based upon PCC
33.700.100, that prior conditions do “run with the land.” The approvals granted in the prior
land use decisions apply to those cases and any purchaser or transferee of a property is
subject to the prior approvals and conditions. The Hearings Officer does not agree that the
PCC requires prior conditions to be re-stated and included in subsequent land use approvals.
The Hearings Officer finds that the argument that prior conditions of approval related to
development and construction of a Greenway Trail segment no the PRC property must be
imposed against the Applicant (in this decision) does not prevail. The Hearings Officer finds
that the prior conditions will not, for the sole reason of their being included in one or more
prior land use decisions, be included in this land use decision.
Conclusion – Greenway Trail
The Hearings Officer finds that the Greenway Trail requirements of PCC 33.272.020, PCC
33.272.030 D., and PCC 33.440.240 apply to this application and must be satisfied. The
Hearings Officer finds, to satisfy Willamette Greenway Plan Design Guidelines B and F the
Greenway Trail, including connector, must be developed.
The Hearings Officer agrees with Applicant’s view of the Hearings Officer’s options with
respect to the prior conditions. (See Exhibits H.24 and H.35). The Hearings Officer finds that
PCC
“33.730.020.I.6 grants the Hearings Officer the power to adopt the decision report of the
Director of BDS, modify it, or reject it based on information presented at the hearing and
in the record. Modification may include adding conditions of approval in order to ensure
that a particular criterion is met. Further, under ORS 197.522, the Hearings Officer has
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the authority and directive to ‘impose reasonable conditions on the application to make
the proposed activity consistent with…applicable regulations.’” (Exhibit H.35, page 17)
The Hearings Officer finds that Subject Property, including the Private Property Portion of
the Subject Property, is subject to one or more prior conditions and that one or more of those
conditions related to the location/construction/development of a Greenway Trail segment on
the Subject Property. The Hearings Officer finds that Applicant has the option to process an
enforcement action against PRC to secure performance of the condition(s). In the alternative,
the Hearings Officer finds that the Applicant may undertake the acquisition of necessary
easements, development/construction of the required Greenway Trail independently of any
prior land use decision conditions. The Hearings Officer finds, as an additional alternative
for the Applicant, that the Applicant may provide a financial guarantee, consistent with PCC
33.700.050 , that assures satisfaction of PCC 33.440.240. The Hearings Officer is not
particularly concerned with how the Applicant effectuates the development/construction of
the required Greenway Trail segments; the Greenway Trail segment and connector segment
need to be completed consistent with PCC 33.440.240 and PCC 33.272.030. The Hearings
Officer finds that with a condition of approval the Willamette Greenway Design Guideline B.
and Guideline F. can be met.
Issue C. Natural Riverbank and Riparian Habitat: This issue “applies to situations where the
river bank is in a natural state, or has significant wildlife habitat, as determined by the wildlife
habitat inventory.” These guidelines call for the preservation and enhancement of natural banks
and areas with riparian habitat:
Findings: Mr. Fry, on behalf of Appellant Waverly, stated that “the riverbank is
neglected and filled with invasive species. Applicant does not propose restoration as is
required.” (Exhibit H.4a – letter dated November 23, 2009 and attached to BDS
administrative decision). Applicant addressed Issue C, Natural Riverbank and Riparian
Habitat, in its application (Exhibit A.1, page 13). BDS addressed Issues C and D together
in its administrative decision (Exhibit H.4, pages 16 and 17). The Hearings Officer finds
that BDS Findings on page 17 of Exhibit H.4 are responsive to Greenway Design
Guidelines Issues C and D and are set forth in the Issue D findings below.
Issue D. Riverbank Stabilization Treatments: This Issue “applies to all applications for
Greenway Approval.” This guideline promotes bank treatments for upland developments that
enhance the appearance of the riverbank, promote public access to the river, and incorporate the
use of vegetation where possible:
Findings: The Hearings Officer finds that the Greenway setback area on the Subject
Property is identified as a Rank V site in the Lower Willamette River Wildlife Habitat
Inventory. No development is proposed within the Greenway setback other than the
plantings required to meet the Greenway Development Standards. The riverbank will be
left in the current condition with the exception that non-native species (such as
Himalayan blackberry) may be removed in order to help the proposed plantings within
the Greenway setback become established.
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The Hearings Officer finds that the project proposed in the application in this case will
adhere to the Greenway Overlay zone landscaping standards with the proposed 13 trees
and 280 shrubs to be planted within the Greenway setback. All plant species used are on
the Portland Native Plant List and plant material shall be appropriate for a riparian
setting. The riverbank and riparian habitat will be improved as a result of the Greenway
plantings included in this project.
The project does not include riverbank stabilization, nor is any additional hardening of
the bank warranted in this area as the banks are presently stable. The Hearings Officer
finds that these guidelines are met.
Issue E. Landscape Treatments: This Issue “applies to all applications for Greenway Approval
which are subject to the landscape requirements of the Greenway Chapter of Title 33 Planning and
Zoning of the Portland Municipal Code.” This Issue calls for landscaping treatments that create a
balance between the needs of both human and wildlife populations in the Greenway setback area or
riverward of the Greenway setback.
Findings: The Greenway Code requires landscaping be provided to conserve or reestablish the vegetative cover within or riverward of the Greenway setback. The standard
requires one tree for every 20 feet of shoreline and a minimum of one shrub every 25
square feet within the Greenway. The remaining areas within the Greenway setback
should have living ground cover. To improve the condition of the Greenway and bring it
into compliance with the Code, Applicant proposes to plant 13 trees and 280 shrubs will
within the Greenway setback (see Exhibit C.5, Greenway Planting). All plant species
used are on the Portland Native Plant List and plant material must be appropriate for a
riparian setting. The plantings will be grouped to provide better habitat. The Greenway
Planting plan leaves about 35 feet along the top of the bank for the placement of the
Greenway Trail. The Hearings Officer finds that this guideline is met.
Issue G. Viewpoints: This issue “applies to all applications for Greenway Approval with a public
viewpoint shown on the property in the Willamette Greenway Plan and for all applications proposing
to locate a viewpoint on the property.” These guidelines provide direction about the features and
design of viewpoints, as required at specific locations.
Findings: Findings for Issue G. are addressed with Issue H. below.
Issue H. View Corridors: This issue “applies to all applications for Greenway Approval with a view
corridor shown on the property in the Willamette Greenway Plan.” These guidelines provide
guidance in protecting view corridors to the river and adjacent neighborhoods.
Findings: Mr. Fry, on behalf of Appellant Waverly, referenced Issue H, and stated that
“Applicant inaccurately asserts that there are no natural resources on the site.” Mr. Fry
proceeds to describe various trees and Bald Eagle habitat (Exhibit H.4a).
The Hearings Officer notes that Issue H. relates to “View Corridors.” Issue H., in its
introductory language, states that “the Willamette Greenway Plan identified a number of
view corridors that must be preserved.” The Hearings Officer finds Mr. Fry’s comments,
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in Exhibit H.4a, regarding natural resources to be non-responsive to Issue H. The
Hearings Officer agrees with the BDS administrative decision Findings that state that
“The Willamette Greenway Plan does not identify any viewpoints or view corridors on
this site. These guidelines do not apply” (Exhibit H.4, page 17).
Summary of Issue Findings: The design guidelines in Issues G and H are not applicable and
Issues A, C and D are met. Issues B and F can be met with a condition of approval. Therefore,
this criterion is met.
B. River frontage lots in the River Industrial zone. In the River Industrial zone, uses that are
not river-dependent or river-related may locate on river frontage lots when the site is found to
be unsuitable for river-dependent or river-related uses. Considerations include such constraints
as the size or dimensions of the site, distance or isolation from other river-dependent or riverrelated uses, and inadequate river access for river dependent uses.
Findings: The Hearings Officer finds that the Subject Property does not have a River Industrial
designation. This criterion is not applicable.
C. Development within the River Natural zone.
D. Development on land within 50 feet of the River Natural zone.
Findings: The Hearings Officer finds that the Subject Property does not have a River Natural zone
designation and is not within 50 feet a River Natural designation. These criteria do not apply.
E. Development within the greenway setback. The Applicant must show that the proposed
development or fill within the Greenway setback will not have a significant detrimental
environmental impact on Rank I and II wildlife habitat areas on the riverbank. Habitat rankings
are found in the Lower Willamette River Wildlife Habitat Inventory.
Findings: Only the required Greenway Landscape Plantings are proposed within the Greenway
setback. The Hearings Officer finds that all plant species selected to be planted are on the Portland
Native Plant List and the material is appropriate for a riparian setting. The plantings will be
grouped to provide habitat. The Hearings Officer finds that providing native plantings within this
area meets the purpose of the Greenway regulations and will have no adverse impacts on nearby
Rank I and II habitat areas. The Hearings Officer finds this criterion is met.
F. Development riverward of the greenway setback. The Applicant must show that the
proposed development or fill riverward of the Greenway setback will comply with all of the
following criteria:
1. The proposal will not result in the significant loss of biological productivity in the river;
2. The riverbank will be protected from wave and wake damage;
3. The proposal will not:
a. Restrict boat access to adjacent properties;
b. Interfere with the commercial navigational use of the river, including transiting,
turning, passing, and berthing movements;
c. Interfere with fishing use of the river;
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d. Significantly add to recreational boating congestion; and
4. The request will not significantly interfere with beaches that are open to the public.
G. Development within the River Water Quality Overlay zone setback. If the proposal includes
development, exterior alterations, excavations, or fills in the River Water Quality Overlay zone
setback the following approval criteria must be met:
1. Streets, right-of-way dedications, driveways, walkways, outfalls, and utilities. For
streets, right-of-way dedications, driveways, walkways, outfalls, and utilities, the
Applicant's impact evaluation must demonstrate that all of the following are met:
a. Proposed development or right-of-way (ROW) locations, designs, and construction
methods have the least significant detrimental impact to the functional values of the
water quality resource area than other practicable and significantly different
alternatives including alternatives outside the River Water Quality Overlay zone
setback;
b. The location, design, and construction method of any outfall or utility proposed
within a River Water Quality Overlay zone has the least significant detrimental
impact to the functional values of the water quality resource area than other
practicable alternatives including alternatives outside the River Water Quality
Overlay zone setback;
c. Water bodies are crossed only when there are no practicable alternatives with fewer
significant detrimental impacts. Where a water body is crossed, the location, design,
and construction method of that crossing has the least significant detrimental impact
to the functioning of the water body and considering practicable alternatives;
d. There will be no significant detrimental impact on functional values in areas
designated to be left undisturbed within the River Water Quality Overlay zone
setback;
e. All significant detrimental impacts on functional values that cannot be avoided will
be mitigated by meeting the requirements of Subsection 33.440.350.H; and
f. The mitigation plan ensures that the proposed development will not contribute to a
cumulative loss of functional values over time.
4. Public recreational facilities. Public recreational trails, rest points, view points, and
interpretative facilities will be approved if the Applicant’s impact evaluation
demonstrates that all of the following are met:
a. Proposed development locations, designs, and construction methods have the least
significant detrimental impact to the functional values of the water quality resource
area than other practicable and significantly different alternatives including
alternatives outside the River Water Quality Overlay zone setback;
b. Water bodies are crossed only when there are no practicable alternatives with fewer
significant detrimental impacts. Where a water body is crossed, the location, design,
and construction method of that crossing has the least significant detrimental impact
to the natural functioning of the water body, considering practicable alternatives;
c. The public benefits of the proposal outweigh all significant detrimental impacts;
d. Areas disturbed during construction that do not contain permanent development will
be restored with native vegetation appropriate to the site conditions and found on the
Portland Plant List;
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e. There will be no significant detrimental impact on functional values in areas
designated to be left undisturbed within the River Water Quality Overlay zone
setback;
f. All significant detrimental impacts on functional values that cannot be avoided will
be compensated for through a mitigation plan meeting the requirements of Subsection
33.440.350.H; and
g. The mitigation plan ensures that the proposed development will not contribute to a
cumulative loss of functional values over time.
Findings: The Hearings Officer finds no development, excavation, or fill is proposed in or
riverward of the Greenway or River Water Quality setback. The Hearings Officer finds these
criteria are not applicable.
H. Mitigation or remediation plans. Where a mitigation or remediation plan is required by the
approval criteria of this chapter, the Applicant's mitigation or remediation plan must demonstrate
that the mitigation will occur on-site or as close to it as possible; that the Applicant owns the
mitigation site; and that the mitigation plan contains a construction timetable as well as monitoring
and maintenance plans.
Findings: The Hearings Officer finds there are no applicable approval criteria that require a
mitigation or remediation plan; therefore, this criterion does not apply.

ADJUSTMENT REVIEW
33.805.040 Approval Criteria
Adjustment requests will be approved if the review body finds that the Applicant has
shown that approval criteria A. through F. below have been met.
The Applicant has requested six Adjustments:
1. (PCC 33.130.215) Increase the maximum building setback from SE Grand Avenue for
the proposed pump station building from 10 feet to 30 feet.
2. (PCC 33.130.240) Waive the requirement for a 6-foot wide, hard-surfaced walkway
from the pump station building to SE Grand Avenue and waive the requirement to
provide the same pedestrian connection for the existing moorage.
3. (PCC 33.130.230) Waive the ground floor window requirement for the street-facing
façades within 20 feet of SE Sherrett Street.
4.-6. (PCC 33.266.130) Waive the standards for perimeter parking lot landscaping, interior
parking lot landscaping, and paving of surface parking areas for the existing parking lot
serving PRC.
A. Granting the Adjustment will equally or better meet the purpose of the regulation to be
modified; and
Findings:
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The Hearings Officer finds that the term “area,” as used in the Adjustment approval criteria, is
generally described as follows:
The area surrounding the Subject Property is characterized by a residential neighborhood of
detached single dwellings east of SE Grand Avenue to SE 13th Avenue; the Willamette
River with the existing houseboat moorage and neighboring commercial boat moorages to
the west; high-density multi-dwelling development to the west of SE Grand Avenue, south
to the City boundary and north to SE Tacoma Street. On the west side of SE Grand Avenue,
between the Oaks Amusement Park (north) and the City boundary (south) there are three
commercial developments, including the Amusement Park, none of which include buildings
within 10-feet of the SE Grand Avenue right-of-way and/or Springwater Trail. Commercial
and multi-dwelling development is typically oriented towards the Willamette River or an
internal circulation system. Single-family homes are typically oriented towards adjacent
local service streets (Source: Exhibit H.19).
Building Setback. To meet this standard at least 50 percent of the length of the ground level
street-facing façade of buildings must be within 10 feet of the street lot line. For sites with three
or more street frontages, this standard only applies to two frontages. This standard is not met
along SE Grand Avenue.
Appellant Waverly disagreed with the findings set forth in the BDS decision related to the
requested building setback and is equally or better meeting the purpose of the regulation. In
particular, Waverly asserted that granting the Adjustment for the reduced building setback does
not meet the purposes (see PCC 33.130.215) of the regulation to be adjusted (Exhibit H.3, pages
8 and 9).
The Hearings Officer finds it important, while considering the approval criteria of PCC
33.805.040, to recall the Purpose section of PCC 33.805 (Adjustments). The Hearings Officer
quotes PCC 33.805.010, in its entirety:
“The regulations of the zoning code are designed to implement the goals and policies of the
Comprehensive Plan. These regulations apply city-wide, but because of the city’s diversity,
some sites are difficult to develop in compliance with the regulations. The Adjustment
review process provides a mechanism by which the regulations in the zoning code may be
modified if the proposed development continues to meet the intended purpose of those
regulations. Adjustments may also be used when strict application of the zoning codes
regulations would preclude all use of a site. Adjustment reviews provide flexibility for
unusual situations and allow for alternative ways to meet the purposes of the code, while
allowing the zoning code to continue to provide certainty and rapid processing for land use
applications.”
The PCC 33.805.040 A. approval criteria requires a decision maker to look at each requested
Adjustment and determine if granting the Adjustment will equally or better meet the purpose of
the regulation to be modified. The Hearings Officer notes that most development standard
“purpose statements” contain more than one aspirational reference. This is the case with the
setback development standard, PCC 33.130.215 A.
The Hearings Officer finds that when there is more than one aspirational reference in a purpose
statement a decision maker must consider all of the references, but may find that one or more the
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references has greater relevance to the considered Adjustment request and location of the
property subject to the Adjustment request. The Hearings Officer finds that more weight or
emphasis may be given to one or more aspirational references and less weight or emphasis given
to one or more aspirational references, depending on the specific facts in a case. The Hearings
Officer finds that a reasoned judgment must be made by a decision maker by considering,
balancing and weighing all of the aspirational references in the purpose statement.
The purpose statement for PCC 33.130.215 (setback development standard in commercial zones)
states the following:
“A.
The required building setbacks promote streetscapes that are consistent with the
desired character of the different commercial zones. The CN1, CM, CS, and CX setbacks
promote buildings close to the sidewalk to reinforce a pedestrian orientation and built-up
streetscape. The setback requirements for areas that abut residential zones promote
commercial development that will maintain light, air, and the potential for privacy for
adjacent residential zones. The setback requirements along transit streets in Pedestrian
Districts create an environment that is inviting to pedestrians and transit users.”
The Hearings Officer identifies the following as aspirational references made in
PCC 33.130.215 A:
•
Promote streetscapes that are consistent with the desired character of the CM
zone; and
•
Promote buildings close to the sidewalk to reinforce a pedestrian orientation and
built-up streetscape; and
•
In areas abutting residential zones promote commercial development that will
maintain light, air, and the potential for privacy for adjacent residential zones; and
•
Along transit streets in Pedestrian Districts create an environment that is inviting
to pedestrians and transit users.
Waverly, in its appeal statement, argues that the BDS administrative decision ignored the abovestated aspirational references “in the entirety.” Waverly then states that “the CM Zone
expressly envisions (1) street frontage development, and (2) light, air, and the potential for
privacy for adjacent properties” (Exhibit H.3, page 8).
The Hearings Officer finds that the statements made by BDS staff to be generally more
persuasive (Exhibit H.4, page 20) than the statements made by Waverly (Exhibit H.3, pages 9
and 10). The Hearings Officer steps back to the purpose statement for the Adjustment Chapter
(quoted in its entirety above). The Hearings Officer finds that the Adjustment Chapter is in the
Portland Zoning Code to provide flexibility in those situations where a site or proposed
development do not perfectly fit the development standards.
By way of analogy, residential lots, in the Portland West Hills often have topography (steep) that
makes it difficult to meet all development standards; one such standard is the front setback. In
this example, it may be very difficult to develop a single-family residence, including a driveway
and garage, and still meet the front yard building setback. Aspirational references, for single
family residences (PCC 33.110.020) include requiring “larger front setbacks than side and rear
setbacks to promote open, visually pleasing front yards,” and “provide room for a car to park in
front of a garage door without overhanging the street or sidewalk.” In the West Hills example
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topography is a distinguishing factor that is different, for example, from many residential lots in
NE or SE Portland. The Hearings Officer finds that that the Portland Zoning Code, through the
Adjustment Chapter, provide a possible method of obtaining approval for a single-family
residence in the West Hills with virtually no front yard and no room to park a vehicle in front of
a garage.
The Hearings Officer included the above single-family residence analogy because it points out
that when considering the aspirational references found in a purpose statement for a development
standard, it is acceptable to consider the site and locational characteristics. In the case at hand,
the Subject Property is zoned CM and is bounded on the north and east by residentially zoned
land and is bounded on the south by CM zoned land. In this case, the Subject Property is
alongside/adjacent to the Willamette River to the west, SE Grand Avenue to the east and an
unimproved SE Sherrett Street right-of-way to the south; south of the SE Sherrett Street right-ofway are the Waverly Condominiums. In this case, the SE Grand Avenue right-of-way is
identified as an off-street path (Springwater Corridor) and is the location of a rail line. Southeast
Grand Avenue is not a typical paved city street with sidewalks. In this case, the proposed pump
station building (the building necessitating the request for the setback Adjustment) is an
unmanned structure and is not intended to draw customers or visitors; rather, the goal is to keep
people away from the building for security reasons.
The first purpose of the setback development standard is that building setbacks promote
streetscapes that are consistent with the desired character of the CM zone. The Hearings Officer
finds that the typical CM streetscape is not possible at this location whether or not a building is
setback 10 feet or 20 feet or more. The streetscape in this location is simply unique as compared
to most streets with CM zoning. The Hearings Officer finds that the streetscape in this location
is characterized by a rail line and the Springwater Corridor. The Hearings Officer finds that the
proposed location of the pump station, if the Adjustment is granted, would only bring an
unmanned building in closer proximity to an atypical CM streetscape. The Hearings Officer
finds that this purpose is equally met no matter where the proposed building is located on the
Subject Property; whether within the required setback or at the location where it is proposed to
be constructed.
The second purpose of the setback development standard is to promote buildings close to
sidewalks to reinforce a pedestrian orientation and built-up streetscape. Again, the unique
location and topography of the Subject Property makes this purpose generally irrelevant. The
pump station will be unmanned (as compared to a retail or industrial type use) and will not, no
matter where the building is located, have a pedestrian orientation. Southeast Grand Avenue, not
being a traditional commercial thoroughfare, will not become a typical built-up streetscape. The
Hearings Officer finds that this purpose is equally met no matter where the proposed building is
located on the Subject Property; whether within the required setback or at the location where it is
proposed to be constructed.
The next purpose statement says that the
“setback requirements for areas that abut residential Zones promote commercial
development that will maintain light, air, and the potential for privacy for adjacent
residential zones.” (PCC 130.215 A.)
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The Subject Property is adjacent to residentially zoned land to the north and east. Immediately
south of the Subject Property is the SE Sherrett Street un-improved right-of-way and continuing
south is the location of Appellant Waverly Condominiums. The Waverly Condominium site is
zone CM (Exhibit B and page 3 of Exhibit H.8). The Hearings Officer finds that the stated
purpose of maintaining light, air and the potential for privacy for residential properties only
applies to the properties to the north and east. Appellant Waverly argued that the BDS
administrative decision (Exhibit H.4, page 20) failed to address light, air and the potential for
adjacent properties (Exhibit H.4, Waverly appeal statement page 8).
The Hearings Officer finds that granting the requested setback Adjustment for the pump station
will be further from residential uses located to the east of the Subject Property. The Hearings
Officer finds that granting the requested setback Adjustment the proposed building will result in
the pump station being approximately the same distance from residential uses located to the
north of the Subject Property; the pump station is a significant distance from residential uses to
the north. The Hearings Officer finds that the slope of the Subject Property and proposed
location of the building that requires the setback Adjustment will provide more air, light and
privacy for adjacent residentially zoned properties. The Hearings Officer finds that the purpose
statement related to air, light and privacy is not directed to commercially zoned properties such
as where the Waverly Condominiums are located. Even so, the Hearings Officer finds that
granting the requested setback Adjustment will have, at the most, a minimal negative impact
upon privacy at the Waverly Condominiums.
The last purpose statement in the commercial setback section (PCC 130.215 A.) deals with
transit streets in Pedestrian Districts. The Hearings Officer finds there is no evidence in the
record that SE Grand Avenue or SE Sherrett Street, adjacent to the Subject Property, are
designated a transit street or within a formally adopted Pedestrian District. Therefore, the
Hearings Officer finds that granting the Adjustment will not impact this purpose statement.
The Hearings Officer finds that the BDS administrative findings (Exhibit H.4, page 20) are
credible and appropriate. The Hearings Officer, below, includes the specific findings from the
BDS administrative decision and makes them part of the Hearings Officer’s findings.

•

•

“The requested Adjustment is consistent with the stated purposes of the regulation
because:
The property fronts an unimproved section of SE Grand Avenue. This section of
SE Grand Avenue contains the Oregon Pacific Railroad and the Springwater
Trail. There is currently no formal street-scaping along SE Grand Avenue, but
rather a
less formal pathway consistent with adjacent section of the
Springwater Trail.
The pump station was placed as close to SE Grand Avenue as possible. The slope
along the front of the property (SE Grand Avenue) is extremely steep (>65%) and
has several large, established trees. The building is set into the hillside to prevent
line-of-sight obstruction when viewing from above. From above, only the upper
3
feet of the building will be visible. The topography of the site requires a
retaining
wall to be constructed and this wall is used to help shield the view
of the building from other perspectives (from downhill by PRC and from the south
by Waverly Condominiums). Moving the pump station closer would have
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•

•
•

required extensive
grading and the further use of retaining walls. In addition,
it would have required
the removal of several large trees.
The building is designed with simple, but effective, architectural features to
conceal it as a municipal facility and to allow it to blend with the neighborhood.
These features include horizontal siding in concert with ashlar pattern blocks.
Tube steel braces are placed beneath the roof eve to provide architectural interest
and to soften the impression of the concrete roof. The roof is edged with a
concrete curb which is needed to retain the eco-roof materials, and this curb is
designed to appear as a fascia as would be typically used in a residential house.
The pump station is an unmanned structure consistent with the Basic Utility Use.
Only maintenance crews would visit the pump station to check on proper
operation of the equipment. Pedestrian access is discouraged for safety reasons.
The placement of the pump station will maintain light, air, and the existing level
of privacy for adjacent residentially zones properties to the east. Most of the
building is below grade. Only the west and south sides are above ground. The
architectural design of the control building incorporates public input and will fit
into the surrounding environment. The privacy of adjacent properties is
maintained by virtue of the station being unmanned with relatively infrequent
visits by maintenance personnel.”

Pedestrian Standard. To meet the pedestrian standard a 6-foot, hard-surface walkway that is a
straight line connection between one main entrance of each building on the site and the adjacent
street is required. The connection may not be more than 20 feet long or 120 percent of the
straight distance, whichever is less. The on-site pedestrian circulation system must be lighted to
a level where the system can be used at night by the employees, residents, and customers.
The Hearings Officer finds that the purposes of the regulation to be modified, as stated in PCC
Section 33.130.240 of the Zoning Code, are:
• The pedestrian standards encourage a safe, attractive, and usable pedestrian circulation
system in all developments.
• They ensure a direct pedestrian connection between abutting streets and buildings on the
site, and between buildings and other activities on the site.
• They provide for connections between adjacent sites, where feasible.
The Hearings Officer finds that the requested Adjustment is consistent with the stated purposes
of the regulation because:
• The pump station is an unmanned structure. Only maintenance crews arriving in a
maintenance vehicle would visit the pump station to check on proper operation of the
equipment.
• For security and safety reasons, the general public will be restricted from entry into the
pump station. Pedestrian access to the pump station is discouraged.
• The operation and maintenance of the pump station would not generate a measurable
increase of pedestrian traffic to the site or on the surrounding road network.
• The slope along the front of the property (SE Grand Avenue) is very steep (>65%).
Providing pedestrian access to the pump station closer would have required extensive
grading and the further use of retaining walls or a steep staircase.

Decision of the Hearings Officer on Appeal of Administrative Decision
LU 09-145225 GW AD (HO 4090029)
Page 37

•

•
•

PRC does not currently meet the pedestrian development standards of the CM zone;
adding the pump station will not move the site further out of conformance with the
pedestrian standards. The layout of the new facilities on the site does not preclude
development or redevelopment of the site in the future. Should development or
redevelopment of the site occur in the future, it would be more appropriate to achieve
compliance with pedestrian standards at that time since such development would be more
clearly defined.
There is no main building on the PRC site. The existing gangway provides access to the
moorage residents from the covered parking area. The site is well lit between the
covered parking areas and the gangway (see Photo 3 in Exhibit A.3).
The placement of the pump station assures that the existing uses and development may
continue (as allowed under PCC Section 33.258.010). Applicant does not own the PRC
site and must acquire easements for the proposed facilities on a portion of the PRC
property. Requiring Applicant to bring the entire site into conformance with the
pedestrian standard constrains future development by the property owner.

Ground Floor Windows. In the CM zones, street-facing façades on the ground-level which are
20 feet or closer to the street lot, the windows must be at least 50 percent of the length and 25
percent of the ground level wall area. Ground level wall areas include all exterior wall areas up
to 9 feet above the finished grade.
In the C zones, blank walls on the ground level of buildings are limited in order to:
• Provide a pleasant, rich, and diverse pedestrian experience by connecting activities
occurring within a structure to adjacent sidewalk areas;
• Encourage continuity of retail and service uses;
• Encourage surveillance opportunities by restricting fortress-like facades at street level;
and
• Avoid a monotonous pedestrian environment.
The Hearings Officer finds the requested Adjustment is consistent with the stated purposes of the
regulation because:
• The pump station is an unmanned structure. Since there will be no activities occurring
within the building that anyone would want to see, windows are not necessary.
• For security and safety reasons, the general public will be restricted from entry into the
pump station. Pedestrian access to the pump station is discouraged. Security will be
enhanced by restricting unnecessary openings. Surveillance will be conducted by
security cameras.
• The pump station was placed as close to SE Grand Avenue as possible. The building is
set into the hillside to prevent line-of-sight obstruction when viewing from above. From
above, only the upper 3 feet of the building is visible. The topography of the site requires
a retaining wall to be constructed and this wall is used to help shield the view of the
building from other perspectives (from downhill by PRC and from the south by Waverly
Condominiums). Moving the pump station closer would have required extensive grading
and the further use of retaining walls. In addition, it would have required the removal of
several large trees.
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•

•

The building is designed with simple, but effective, architectural features to conceal it as
a municipal facility and to allow it to blend with the neighborhood. These features
include horizontal siding in concert with ashlar pattern blocks. Tube steel braces are
placed beneath the roof eve to provide architectural interest and to soften the impression
of the concrete roof.
The pump station’s low profile design and green-roof avoid a monotonous pedestrian
environment.

Landscaped Setbacks For Surface Parking Areas, Interior Parking Lot Landscaping and
Paving of Surface Parking (Non-conforming Development).
Per Table 266-5, a minimum 5-foot setback landscaped to the L2 standard is required around the
existing surface parking. The L2 standard is a landscape treatment which uses a combination of
distance and low-level screening to separate uses or development. The standard is applied where
a low-level of screening is adequate to soften the impact of the use or development, or where
visibility between areas is more important than a total visual screen. It is usually applied along
street lot lines.
Interior landscaping must be provided for sites where there are more than 10 parking spaces on
the entire site. At least 45 square feet of landscaped area meeting the P1 standard must be
provided for each parking space. The P1 standard is a landscape treatment which uses a
combination of trees, shrubs, and ground cover to provide shade, stormwater management,
aesthetic benefits, and screening to soften the impacts of large expanses of pavement and vehicle
movement. It is applied to landscaped areas within parking lots ad associated vehicle areas.
Also, to control dust and mud, all vehicle areas must be paved.
The development standards promote vehicle areas which are safe and attractive for motorists and
pedestrians. The parking area layout standards are intended to promote safe circulation within
the parking area, provide for the effective management of stormwater runoff from vehicle areas,
and provide for convenient entry and exit of vehicles. The setback and landscaping standards:
• Improve and soften the appearance of parking areas;
• Reduce the visual impact of parking areas from sidewalks, streets, and especially from
adjacent residential zones;
• Provide flexibility to reduce the visual impacts of small residential parking lots;
• Direct traffic in parking areas;
• Shade and cool parking areas;
• Reduce the amount and rate of stormwater runoff from vehicle areas;
• Reduce pollution and temperature of stormwater runoff from vehicle areas; and
• Decrease airborne and waterborne pollution.
The Hearings Officer finds the requested Adjustments related to PCC 33.366.130 (waiving
standards for perimeter landscaping, interior landscaping, and paving surfaces for the existing
PRC parking lot) are not consistent with the stated purposes of the regulation because:
• meeting the development standards would reduce visual impacts of the parking areas and
provide better shading to the parking areas; and
• meeting the development standards would reduce pollution and temperature of
stormwater runoff from vehicle areas; and
• meeting the development standards would decrease airborne and waterborne pollution.
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Summary of findings: The Hearings Officer finds the Applicant’s requested adjustments for
increased maximum building setback from SE Grand, waiving the 6 foot wide hard surfaced
walkway from the pump station and waiving the ground floor window requirement for the
Sherrett facing façade of the pump station are consistent with the purpose of the regulations to be
modified. The Hearings Officer finds that the Applicant’s requested adjustments to waive
standards for perimeter and interior landscaping and paving the surface parking areas for the
existing parking lot serving PRC are not consistent with the purpose of the regulations to be
modified.
The Hearings Officer finds this criterion is met for the requested Adjustments to PCC 33.130.215
(maximum building setback), PCC 33.130.240 (hard surface walkway from pump station to
Grand and to/from moorage) and PCC 33.130.230 (ground floor window). The Hearings
Officer finds this criterion is not met for requested Adjustments to PCC 33.266.130 (parking lot
landscaping and paving surface of parking lot).

B. If in a residential zone, the proposal will not significantly detract from the livability or
appearance of the residential area, or if in an OS, C, E, or I zone, the proposal will be
consistent with the classifications of the adjacent streets and the desired character of
the area; and
Findings:
The Subject Property is adjacent to platted rights-of-way of SE Umatilla Street (to the north), SE
Sherrett Street (to the south), SE Grand Avenue (to the east) and SE Harney Street (extending to
the middle of the Subject Property). A rail line exists within the SE Grand Avenue right-of-way.
SE Umatilla Street, SE Sherrett Street and SE Harney Street are designated, in the City of
Portland Transportation System Plan (“TSP”) (adopted by City Council on April 5, 2007,
effective on May 4, 2007 via ordinance # 180871) as “local service streets.” Southeast Grand
Avenue is identified, in the TSP, as an “Off-Street Pedestrian Path.”
The TSP, in Policy 6.4, describes street classifications. TSP Policy 6.5 describes traffic
classifications. TSP Policy 6.5 F. states that Local Service Traffic Streets are “intended to
distribute local traffic and provide access to local residences or commercial uses.” TSP Policy
6.5 F. indicates that “auto-oriented land uses” are discouraged from using Local Service Traffic
Streets as their primary access. TSP Policy 6.5 states that “Local Service Traffic Streets provide
local circulation for traffic, pedestrians, and bicyclists.” TSP Policy 6.7 describes bicycle
classifications. Policy 6.7 B. indicates that “Off-Street Paths” are “intended to serve as
transportation corridors and recreational routes for bicycling, walking, and other non-motorized
modes.” TSP Policy 6.8 describes pedestrian classifications. TSP Policy 6.8 D. indicates that
“Off-Street Paths” are intended to serve recreational and other walking trips.”
The Hearings Officer finds that the proposed Adjustments (increase maximum building setback,
waive hard surfaced walkways, waive ground floor window requirement and waive standards for
landscaping/paving) will have no impact on street classifications. The local service streets will
experience only minor traffic use (estimated, following construction, of 5-12 trips per year for
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maintenance). The local service streets will provide access to the Subject Property which the
Hearings Officer finds will be a local use. The Hearings Officer finds that SE Grand Avenue, as
an Off-Street Path for bicycles and pedestrians, will continue to provide an opportunity for
bicycle and pedestrian use. The Hearings Officer finds the proposed location of the pump station
will allow both the Greenway Trail on the PRC property, and a connector trail in the SE Sherrett
Street right-of-way, to be constructed. The Hearings Officer finds the proposed Adjustments
will be consistent with the classifications of the adjacent streets.
The character of the area, as referenced in this approval criteria, is not a defined phrase (see PCC
33.805 and PCC 33.910). When a term or phrase is not defined in PCC 33.910 then reference to
dictionary definitions is permitted (PCC 33.700.070 A.). Character is defined in Webster’s New
Collegiate Dictionary as “one of the attributes or features that make up and distinguish and
individual” and also “a feature used to separate distinguishable things into categories.”
In the present case the character of the area is influenced by the zoning of the property in the
area (commercial and residential), the topography and physical characteristics of the area, and
the uses of properties in the area. The Subject Property and property immediately south of the
Subject Property is zoned CM (Mixed Commercial/Residential). Properties to the east of the
Subject Property are generally zoned R5a. The property immediately north of the Subject
Property is zoned RH. Land to the west of the Subject Property is zoned OS. Property south of
the Waverly Condominiums is zone RH. Property located cater-corner to the northeast is zoned
EX. The Hearings Officer finds that the zoning character of the area is mixed; predominately
residential to the east, a transportation corridor to the east (Springwater Corridor),
moorage/houseboats and the river to the west, and residential and commercial to the north and
south. The Hearings Officer finds the topography to be generally sloping to down to the west
with a steep section just west of the Springwater Corridor. The Hearings Officer finds the
Willamette River dominates the area west of the Subject Property. The Hearings Officer finds
residential uses to be located to the north, east and south of the property.
The Hearings Officer finds that the granting of the requested Adjustments (increase maximum
building setback, waive hard surfaced walkways, waive ground floor window requirement and
waive standards for landscaping/paving) will be consistent with the character of the area. Based
upon Exhibit H.14a (oversized photo) and the description of the “area” above, it appears that the
setback of the proposed pump station (more than the required setback) is consistent with existing
development on the west side of SE Grand Avenue (Springwater Corridor). Exceeding the
maximum setback, as requested through the Adjustment, will move the pump station further
from the R5 properties located to the east thus maintaining the single-family character of that
portion of the area. Granting the Adjustment to waive ground floor windows for street facing
façades will not impact the character of the area because the pump station is an unmanned
structure and access to the building, for security purposes, is discouraged. Further, as the
proposed building set into the slope/hillside only the upper 3 feet of the building are visible.
The Hearings Officer finds that granting the pedestrian standards (6 foot wide surfaced walkway
from pump station and moorage from SE Grand Avenue will not have any impact on the
character of the area. A person using the Springwater Corridor and a typical resident of the area,
will perceive no difference in the character of the area if there is a surfaced or unpaved walkway
from the pump station and moorage.
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The Hearings Officer finds that granting the landscaping standards Adjustments (PCC
33.266.130) will have some impact upon the area. The Hearings Officer finds that the existing
vegetation and natural topography already provide a partial visual barrier from the Springwater
Corridor (see photos Exhibit H.8, page 6). However, the Hearings Officer finds that not meeting
the development standards for perimeter parking lot landscaping, interior parking lot landscaping
and paving surface parking areas result in the Subject Property not being consistent with the
desired character of the area.
The Hearings Officer finds that, although a close call, Applicant’s requested Adjustments related
to PCC 33.266.130 (waive standards for perimeter parking lot landscaping, interior parking lot
landscaping, and paving surface parking areas for the existing parking lot serving PRC) do not
meet this approval criterion; these requested Adjustments are not consistent with the desired
character of the area.
The Hearings Officer finds Applicant’s discussion in Exhibit A.8, pages 11 and 12, is pertinent
and correct. The Hearings Officer finds that Applicant shall be required to perform nonconforming upgrades, for perimeter parking lot landscaping, interior parking landscaping and
paving surface parking areas for the existing parking lot serving PRC, subject to the limits
imposed by PCC 33.258.070 D.2. The Hearings Officer notes that PRC may give Applicant
permission to perform the non-conforming upgrades or, if necessary, Applicant may be required
to condemn easements.
The Hearings Officer finds this criterion is met for the requested Adjustments to PCC 33.130.215
(maximum building setback), PCC 33.130.240 (hard surface walkway from pump station to
Grand and to/from moorage) and PCC 33.130.230 (ground floor window). The Hearings
Officer finds this criterion is not met for requested Adjustments to PCC 33.266.130 (parking lot
landscaping and paving surface of parking lot).
C. If more than one Adjustment is being requested, the cumulative effect of the
Adjustments results in a project which is still consistent with the overall purpose of the
zone; and
Findings: The commercial zones implement the commercial policies and Plan Map designations
of the Comprehensive Plan. The zones are for areas of the City designated by the
Comprehensive Plan for commercial uses. The differences in the zones reflect the diversity of
commercial areas in the City. The zones are distinguished by the uses allowed and the intensity
of development allowed. Some of the zones encourage commercial areas that are supportive of
surrounding residential areas, while other zones allow commercial areas which have a
community or regional market. The regulations promote uses and development which will
enhance the economic viability of the specific commercial district and the City as a whole.
In general, a wide range of uses is allowed in each zone. Limits on the intensity of uses and the
development standards promote the desired character for the commercial area. The development
standards are designed to allow a large degree of development flexibility within parameters
which support the intent of the specific zone. In addition, the regulations provide certainty to
property owners, developers, and neighbors about the limits of what is allowed.
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Six Adjustments are being requested. Three Adjustments are for the pump station not being able
to meet development standards due to the site constraints that do not allow the pump station to
be located closer to SE Grand Avenue or provide direct pedestrian access. The slope along the
front of the property (SE Grand Avenue) is very steep (>65%). The pump station was placed as
close to SE Grand Avenue as possible without having to do more extensive grading and
construct additional retaining walls. Even with the use of retaining walls, moving the pump
station closer would have resulted in the roofline being at grade with SE Grand Avenue.
Pedestrian access still would not be possible from SE Grand Avenue because of the slope and
difference in elevation.
The other three Adjustments are needed because the PRC site contains non-conforming
development. Many of the current development standards were not in place when the site was
developed back in the 1960s. The layout of the new facilities on the PRC site does not preclude
development or redevelopment of the site in the future. Should development or redevelopment
of the site occur in the future, it would be more appropriate to achieve compliance with
development standards at that point when such development is more clearly defined.
Applicant does not own the PRC site and must acquire easements for the proposed facilities on
the PRC property. Requiring Applicant to bring the entire site into conformance with these
design standards constrains future development by the property owner. Per PCC Section
33.258.010, the intent of the requirements is not to force all non-complying situations to be
immediately brought into conformance. Instead, the intent is to guide future uses and
development in a new direction consistent with City policy, and, eventually bring them into
conformance.
Even with the six requested Adjustments, the project is consistent with the overall purpose of the
zone. The development standards of the commercial zones were designed to allow a large
degree of development flexibility within parameters which support the intent of the specific
zone. A basic utility is an allowed use in the CM zone. The Hearings Officer finds this criterion
is met.
D. City-designated scenic resources and historic resources are preserved; and
Findings: City-designated resources are shown on the Zoning Map by the ‘s’ overlay; historic
resources are designated by a large dot, and by Historic and Conservation Districts. Greenway
scenic viewpoints are shown in the Willamette Greenway Plan by a dot and view corridors are
shown with an arrow pointing in the direction of the view. There are no such resources present
on the site. Therefore, this criterion is not applicable.
E. Any impacts resulting from the Adjustment are mitigated to the extent practical; and
Findings: The Adjustment requests related to the pump station building – maximum setback,
ground floor windows, and pedestrian connection – are mitigated by the design and placement of
the structure. The pump station was placed as close to SE Grand Avenue as possible. The
building is set into the hillside to prevent line-of-sight obstruction when viewing from above.
From above, only the upper 3 feet of the building are visible. The topography of the site requires
a retaining wall to be constructed and this wall is used to help shield the view of the building
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from other perspectives (from downhill by PRC and from the south by Waverly Condominiums).
The building is designed with simple, but effective, architectural features to conceal it as a
municipal facility and to allow it to blend with the neighborhood. These features include
horizontal siding in concert with ashlar pattern blocks. Tube steel braces are placed beneath the
roof eve to provide architectural interest and to soften the impression of the concrete roof. The
pump station’s low profile design and green-roof avoid a monotonous pedestrian environment.
The Adjustment requests related to the non-conforming upgrades to the PRC development –
pedestrian connection, perimeter parking lot landscaping interior parking lot landscaping, and
paving – are mitigated by the placement of the pump station facilities. Several alternative site
designs were considered for this project, however none of the alternatives work within the Water
Quality Overlay Zone Setback. Alternatives included two locations for the relocation of the
existing parking structure (covered parking) and two driveway/access configurations and
building orientations for the new pump station. Alternatives for the location of the pump station
were limited by the need to locate the building relative to existing infrastructure associated with
the combined sewage collection system. It was also important that the pump station was located
outside of the Greenway setback.
The layout of the new facilities on the site does not preclude development or redevelopment of
the site in the future. PRC is currently working on a master plan for redevelopment of the site in
the future and it would be more appropriate to achieve compliance with the landscape treatment
and paving standards at that time when such development is more clearly defined.
No impacts are expected from the requested Adjustments to waive non-conforming upgrades
because the PRC development is not moving any further out of conformance. This criterion is
met.
F. If in an environmental zone, the proposal has as few significant detrimental
environmental impacts on the resource and resource values as is practicable;
Findings: The site is not within an Environmental zone. This site is within a Greenway zone.
The approval criteria for Greenway Review have been addressed earlier in this report. This
criterion is not applicable.
DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit. Requested Adjustments related to PCC
33.130.215 (increased maximum building setback), PCC 33.130.240 (waiver of 6 foot-wide hard
surfaced walkway) and PCC 33.130.230 (waive ground floor window requirements) were found
to meet the Adjustment approval criteria. Requested Adjustments related to PCC 33.266.130
(waive standards for parking lot landscaping and paving to serve existing PRC parking lot) were
found, above, not to meet the Adjustment approval criteria. Therefore, subject to limitations set
forth in PCC 33.258.070 D.2, non-conforming upgrades related to development standards in
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PCC 33.277.130 for perimeter lot landscaping, interior lot landscaping and paving surface
parking areas for the existing parking lot serving PRC shall be made. The dollar threshold(s)
applicable to this condition shall be the one(s) in effect on July 21, 2009.
CONCLUSIONS
The Sellwood CSO Pump Station project is designed to significantly reduce the frequency of
sewage overflows into the Willamette River. Per an Amended Stipulation and Final Order
(ASFO) with the Oregon Environmental Quality Commission, Outfall 27 must be controlled by
December 1, 2011. The primary components of the project are the subgrade pump station, above
grade control house, drop vortex structure, and associated pipe connections. Temporary work
areas are necessary to construct the proposed improvements which necessitate the temporary
relocation of PRC’s parking structure.
BDS issued a Type II administrative decision on November 10, 2009. PRC and Waverly
submitted appeals arguing multiple reasons that the BDS administrative decision should be
overturned/reversed. Two appeal issues, for this Hearings Officer, were matters of first
impression. The first unique issue raised in the appeals deals with whether or not the named
Applicant in the application had the legal right to be considered a proper Applicant under the
PCC. The second unique issue dealt with the Applicant’s claim the Nollan and Dolan cases must
be applied to the Applicant, despite the fact that Applicant is not a private property owner but
rather a public/governmental body.
The Hearings Officer found that the Applicant in this case was a proper Applicant. The
Hearings Officer found that the Nollan and Dolan cases do not apply to a governmental body
and therefore, the Applicant could not use those cases as a shield to avoid PCC required
Greenway Trail obligations.
Appellants also disagreed with the BDS administrative determination that granted various
requested Adjustments. The Hearings Officer found that three of the requested Adjustments met
the relevant approval criteria (PCC 33.130.215 - increased maximum building setback, PCC
33.130.240 - waiver of 6 foot-wide hard surfaced walkway and PCC 33.130.230 - waive ground
floor window requirements). The Hearings Officer found that three of the requested
Adjustments did not meet the relevant approval criteria (those related to PCC 33.266.130 waiver of standards for parking lot landscaping and paving to serve existing PRC parking lot).
The Hearings Officer determined, subject to limitations set forth in PCC 33.258.070 D.2 the nonconforming upgrades related to development standards in PCC 33.277.130 for perimeter lot
landscaping, interior lot landscaping and paving surface parking areas for the existing parking lot
serving PRC shall be made. The dollar threshold(s) applicable to this condition shall be the
one(s) in effect on July 21, 2009.
The Hearings Officer found that with conditions the application could be approved.
DECISION
Appellants PRC and Waverly did prevail on the Greenway Trail and non-conforming upgrades
issues and did not prevail on the balance of their appeal issues.
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Approval of a Greenway Review for temporary, long-term, and permanent surface disturbance
in the Greenway and Water Quality Overlay zones for the Sellwood Combined Sewer Overflow
(CSO) Pump Station project, including:





construction of the above ground control house, below grade CSO pump station, and related
public infrastructure;
construction of the outfall diversion structure and emergency generator;
construction of driveway improvements and stormwater management facilities; and
and temporary relocation of the Portland Rowing Club parking structure.

as indicated on the approved site plans, Exhibits C.3 through C.5, and C.11 (Each of these
approved exhibits are signed and dated November 6, 2009) and subject to the following
conditions:
1.
The Applicant must possess a legal easement for the area identified in Exhibit C.3,
Proposed Development Plan, prior to the issuance of any permit for work on the Portland
Rowing Club property.
2.
The Bureau of Development Services, prior to the issuance of a Certificate of Occupancy,
shall satisfy the requirements of PCC 33.272.030 and PCC 33.440.240 through either the
construction of the Greenway Trail segment and the corridor to the west in the general locations
shown in Exhibit C.10, which are consistent with the Willamette Greenway Plan, or by executing
a financial guarantee document in the amount of 110% of the estimated cost of construction of
the Greenway Trail segment and corridor, in a form consistent with PCC 33.700.050 acceptable
to the City of Portland City Attorney’s Office.
3.
The location of fire hydrants, to serve the proposed pump station building, shall meet the
requirements of the Bureau of Development Services, Portland Water Bureau and Portland Fire
& Rescue.
4.
Greenway plantings shall be installed, prior to the issuance of a Certificate of Occupancy,
in the general locations shown on C.5. Applicant shall be responsible for the maintenance of
such plantings for 1 year to assure 100% of the plantings survive. Applicant shall submit to BDS
a report, one year after planting, documenting that 100% of the Greenway plantings are alive and
in place. Applicant shall not install Greenway plantings without the express permission of PRC
or having first obtained the legal right to do so from a Circuit Court for the State of Oregon.
5.
Applicant shall perform, subject to the limitations set forth in PCC 33.258.070 D.2, nonconforming upgrades related to development standards in PCC 33.277.130 related to perimeter
lot landscaping, interior lot landscaping and paving surface parking areas for the existing parking
lot serving PRC. The dollar threshold(s) applicable to this condition shall be the one(s) in effect
on July 21, 2009.
Approval of Adjustments to:


(PCC 33.130.215) increase the maximum building setback from SE Grand Avenue for the
proposed pump station building from 10 feet to 30 feet;
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(PCC 33.130.240) waive the requirement for a 6 foot-wide, hard-surfaced walkway from the
pump station building to SE Grand Avenue and waive the requirement to provide the same
pedestrian connection for the existing moorage;
(PCC 33.130.230) waive the ground floor window requirement for the street-facing façades
of the pump station within 20 feet of SE Sherrett Street; and

All of the above Adjustment approvals are granted based on substantial conformance with the
approved site plan, Exhibit C.3, and Elevations, Exhibit C.11, signed and dated November 6,
2009.
These Greenway and Adjustment approvals are subject to the following condition of approval:
A. As part of the building permit application submittal, each of the four required site plans and
any additional drawings must reflect the information and design approved by this land use
review as indicated in Exhibits C.3-C.5, and C.11. The sheets on which this information
appears must be labeled, "Proposal and design as approved in Case File # LU 09-145225 GW
AD. No field changes allowed.”

Denial of Adjustments to:


(PCC 33.266.130) waive the standards for perimeter parking lot landscaping, interior parking
lot landscaping, and paving of surface parking areas for the existing parking lot serving the
Portland Rowing Club.

____________________________________

Gregory J. Frank, Hearings Officer
____________________________________
Date

Application Determined Complete:
Report to Hearings Officer:
Decision Mailed:
Last Date to Appeal:

September 16, 2009
December 18, 2009
March 12, 2010
April 2, 2010

Conditions of Approval. This project may be subject to a number of specific conditions, listed
above. Compliance with the applicable conditions of approval must be documented in all
related permit applications. Plans and drawings submitted during the permitting process must
illustrate how applicable conditions of approval are met. Any project elements that are
specifically required by conditions of approval must be shown on the plans, and labeled as such.
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These conditions of approval run with the land, unless modified by future land use reviews. As
used in the conditions, the term “Applicant” includes the Applicant for this land use review, any
person undertaking development pursuant to this land use review, the proprietor of the use or
development approved by this land use review, and the current owner and future owners of the
property subject to this land use review.
Appealing this decision. The Hearings Officer’s decision is final and takes effect on the day the
notice of decision is mailed. The decision may not be appealed to City Council, but may be
appealed to the Oregon Land Use Board of Appeals (LUBA), as specified in the Oregon Revised
Statute (ORS) 197.830. Among other things, ORS 197.830 requires that:
•
•

an Appellant before LUBA must have presented testimony (orally or in writing) as part of the
local hearing before the Hearing’s Officer; and
a notice of intent to appeal be filed with LUBA within 21 days after the Hearings Officer’s
decision becomes final.

Please contact LUBA at 1-503-373-1265 for further information on filing an appeal.
Recording the final decision.
If this land use review is approved, the final decision must be recorded with the Multnomah
County Recorder. A building or zoning permit will be issued only after the final decision is
recorded.
The Applicant, builder, or a representative may record the final decision as follows:
•

By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope.

•

In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to the
County Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR
97214. The recording fee is identified on the recording sheet.

For further information on recording, please call the County Recorder at 503-988-3034
For further information on your recording documents, please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision is
rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
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Zone Change and Comprehensive Plan Map Amendment approvals do not expire.

Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
•
•
•
•

All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use
review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
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EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement
1. Original Narrative
2. Stormwater Management Report
3. Revised Narrative, received September 16, 2009
4. Geotechnical Report
5. Revised Stormwater Management Report, received September 28, 2009
6. Extension of the 120-day Timeline, received October 14, 2009
7. Extension of the 120-day Timeline, received October 27, 2009
8. Response to Public Comments, received November 4, 2009
9. Noise Information, received November 6, 2009
B. Zoning Map (attached)
C. Plans/Drawings
1. Vicinity Map
2. Existing Conditions Plan
3. Proposed Development Plan (attached)
4. Construction Management Plan (attached)
5. Greenway Planting Plan (attached)
6. Stormwater Management Plan
7. Utility Plan
8. Outfall 27 Service Area Map
9a. Tree Preservation Plan
9b. Tree Inventory
10. Conceptual Trail Alignment
11. Pump Station Building Elevations (attached)
D. Notification information
1. Mailing list
2. Mailed notice
E. Agency Responses
1. Bureau of Environmental Services
2. Bureau of Transportation Engineering and Development Review
3. Water Bureau
4. Fire Bureau
5. Site Development Review Section of BDS
6. Bureau of Parks, Forestry Division
7. Life Safety Review Section of BDS
8. Bureau of Parks, Planning Division
F. Correspondence
1. Peter Finley Fry, received July 27, 2009, letter calling out the right-of-way encroachment
review process.
2. Matt Millenbach – Sellwood Moreland Improvement League, October 5, 2009, letter
requesting additional information on noise impacts and clarification on trail issue.
3. Peter Finley Fry, received October 9, 2009, letter outlining opposition by Waverly
Landing Condominium owners.
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4. Dean Alterman – Folawn Alterman & Richardson LLP, received October 9, 2009, letter
outlining opposition by Portland Rowing Club.
5. Robert S. Simon Law Firm, received October 9, 2009, letter outlining opposition by
Waverly Landing Condominium owners.
6. Scott and Caroline McDonald, received October 9, 2009, letter ongoing concerns on the
PRC property.
7. Paul Notti – Sellwood Moreland Improvement League, received October 20, 2009, letter
documenting motion by SMILE in relation to this proposal.
8. Dean Alterman – Folawn Alterman & Richardson LLP, received November 5, 2009 via
email, opposition to Applicant response authored by Christe C. White.
G. Other
1. Original LU Application
2. Site History Research
3. Incomplete Letter, sent August 4, 2009
4. Pre-Application Conference Notes from EA 09-106208
5. Ordinance No. 183145
H. Received in the Hearings Office
1. Hearing Notice - Whiteside, Rachel
2. Portland Rowing Club Appeal Information - Poelwijk, Yvonne
3. Waverly Homeowners Association Appeal Information - Poelwijk, Yvonne
4. Type II Decision - Poelwijk, Yvonne
4a. Letter from Peter Fry to Whiteside dated 11/23/09 attached to Exh. H-4, not shown
previously in F Exhibits - Whiteside, Rachel (attached)
5. Addresses for F Exhibits - Poelwijk, Yvonne
6. "Response to Appellants on Applicant Status and Applicability of Dolan v. City
of Tigard” w/attachments - White, Christe C.
6a. "Defendant's Objection to Plaintiff's Notice of Immediate Possession" - White,
Christe C.
6b. "Defendant's Memorandum in Support of Defendant's Objection to Plaintiff's
Notice of Immediate Possession" w/Certificate of Service - White, Christe C.
6c. "Motion for Immediate Possession of Premises" w/Certificate of Filing & Service White, Christe C.
6d. Memo from Portland Rowing Club dated 4/9/08 - White, Christe C.
7. Duplicate of Exh. H-6….H-6d - White, Christe C.
8. PowerPoint presentation - Whiteside, Rachel
9. 11/23/09 Letter from Judith Patterson - Whiteside, Rachel
10. Testimony - Cheadle, Tim
11. Testimony - McElroy, Candace
12. 12/23/09 letter with attachments - White, Christe C.
12a. City of Portland vs. The Portland Rowing Club, Defendant's Objection to
Plaintiff's Notice of Immediate Possession - White, Christe C.
12b. Certificate of Service - White, Christe C.
12c. City of Portland vs. The Portland Rowing Club, Defendant's Memorandum in
Support of Defendant's Objection to Plaintiff's Notice of Immediate Possession White, Christe C.
12d. Certificate of Service - White, Christe C.
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12e. Motion for Immediate Possession of Premises, Silverton Union High School
District v. Lisa A. Rutherford, et al - White, Christe C.
12f. Legal Description - White, Christe C.
12g. Order for Immediate Possession, Silverton Union High School District vs. Lisa
Rutherford et al - White, Christe C.
12h. Certificate of Filing - White, Christe C.
12i. Certificate of Service - White, Christe C.
12j. Memo to BES from the Portland Rowing Club - White, Christe C.
13. State of Oregon v. Schrock Farms - White, Christe C.
13a. City of Eugene v. The Honorable George J. Woodrich - White, Christe C.
14. Conceptual Trail Alignment (on posterboard) - White, Christe C.
14a. Aerial map (on posterboard) - White, Christe C.
15. Letter w/attachments - Alterman, Dean N.
15a. Copy of Letter to Oseran from Knowles - Alterman, Dean N.
15b. Copy of Letter to Knowles from Alterman - Alterman, Dean N.
16. Letter w/attachments - Simon, Robert S.
16a. Letter from BES to Marriott - Simon, Robert S.
16b. Miscellaneous Sewer Information - Simon, Robert S.
17. Duplicate of Exh. H-16 to H-16b - Simon, Robert S.
18. Letter w/attachments - White, Christe C.
18a. Memo to White from Pinkerton - White, Christe C.
18b. Linn Co. Comprehensive Plan Map Amendment Application - White, Christe C.
18c. Silverton Oregon Zone Change Application - White, Christe C.
18d. Silverton Land Use Application from Ball Janik to Rodeman - White, Christe C.
18e. Printout of Portland Charter Section 1-101 - White, Christe C.
18f. Copy of Ordinance No. 183145 dated 8/26/09 - White, Christe C.
19. Memo to Hearings Officer - Whiteside, Rachel
20. Letter in Response to Evidence Submitted by Appellants - White, Christe C.
20a. BDS Staff Report October 23, 2002 on LU 02-138600 GW - White, Christe C.
20b. BDS Staff Report February 17, 2006 on LU 05-174846 GW AD - White,
Christe C.
20c. BDS Staff Report June 24, 2008 on LU 08-124344 GW - White, Christe C.
20d. Inter-Office Correspondence dated 12/11/75 - White, Christe C.
20e. Notice of Decision/Administrative Findings on Type II Greenway Review for
LUR 92-00690 dated 11/6/92 - White, Christe C.
21. E-mail String - McDonald, Scott
22. E-mail String from Scott McDonald - Whiteside, Rachel
23. Letter in Final Argument - White, Christe C.
24. Letter in Final Argument - Alterman, Dean N.
25. 1/25/10 letter with attachment - Auerbach, Harry
25a. Order for Immediate Possession - Auerbach, Harry
26. 1/25/10 letter - Alterman, Dean N.
27. Letter - Simon, Robert S.
28. 2/2/10 letter - Alterman, Dean N.
29. 2/2/10 letter - Alterman, Dean N.
30. 2/4/10 letter - White, Christe C.
31. Memo - Simon, Robert S.
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31a.
31b.
32.
32a.
32b.
32c.
33.
33a.
33b.

1/25/10 letter - Simon, Robert S.
Photo - Simon, Robert S.
2/16/10 letter with attachments - White, Christe C.
LUBA No. 93-226 - White, Christe C.
Court of Appeals of Oregon CA A84434 - White, Christe C.
LUBA Final Opinion and Order - White, Christe C.
Letter dated 2/16/10 w/attachments - Alterman, Dean N.
Multnomah Co. Notice of Appeal docs labeled '1' on Exh. 33 - Alterman, Dean
Multnomah Co. Supersedeas Undertaking docs - labeled '2' on Exh. 33
Alterman, Dean N.
33c. Letter from Pratt at Portland Fire and Rescue 1/14/10 - labeled '3' on Exh. 33
Alterman, Dean N.
33d. Ordinance page labeled (attachment 2) for the City of Bend docs - labeled '4' on
Exh. 33 - Alterman, Dean N.
33e. Hearing notification 1/19/94 titled "Staff Report and Amended
Recommendation" - labeled '5' on Exh. 33 - Alterman, Dean N.
33f. BDS Request for Response dated 1/25/93 - labeled '6' on Exh. 33
Alterman, Dean N.
33g. 1 page from Case File LUR 94-00628 CU - labeled '7' on Exh. 33 Alterman, Dean N.
33h. 2 pages from Case File LUR 93-00106-HL - labeled '8' on Exh. 33
Alterman, Dean N.
33i. 4 pages of apparent testimony transcript - Labeled on Exh. 33 as '9' 'transcript
from hearing case file LUR 92-00763 CU' - Alterman, Dean N.
33j. Letter from Alfieri to Barnes dated 4/16/93 - labeled as '10' on Exh. 33
Alterman, Dean N.
33k. 3 pages from Motion documents - labeled on Exh. 33 as '11' 'part of brief in
BCT Partners v. City of Portland LUBA 93-226' - Alterman, Dean N.
33l. 1 page - Order of Council on Appeal Against Hearing Officer's Decision dated
12-1-93 re: Case file LUR 92-00763 CU - labeled as '12' on Exh. 33
Alterman, Dean N.
33m. Legal document signed by Kathryn Beaumont dated 4/15/94 - labeled on Exh.
33 as '13' 'brief of City of Portland in LUBA 93-226' - Alterman, Dean N.
34. 2/23/10 letter - Alterman, Dean N.
35. 2/23/10 Final Legal Argument - White, Christe C. (attached)
35a. CD Rom Labeled "Applicant's Feb. 23, 2010 Final Legal Argument, LUR 09145225 GW AD" - White, Christe C.
36. 2/23/10 letter - Alterman, Dean N.

