Date:

February 4, 2011

To:

Interested Person

From:

Stacey Castleberry, Land Use Services
503-823-7586 / stacey.castleberry@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
reasons for the decision are included in this notice. If you disagree with the decision, you can
appeal it and request a public hearing. Information on how to appeal this decision is listed at
the end of this notice.

CASE FILE NUMBER: LU 09-173706 EN M
GENERAL INFORMATION
Applicant:

Eugene L Davis
10875 SW 89th Ave
Tigard, OR 97223-6501

Site Address:
Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:
Neighborhood:
Business District:
District Coalition:
Plan District:
Other Designations:

West side of SW 37th Avenue, at SW Willbard Street
TL 2700 0.33 ACRES, SECTION 29 1S 1E
R991292500
1S1E29CA 02700
4025
West Portland Park, contact Rob Shirley at 503-293-1010.
None
Southwest Neighborhoods Inc., contact Leonard Gard at 503-823-4592.
None
Potential Landslide Hazard Area. Site #119 Southwest Hills Resource
Protection Plan.
R7c p (Residential 7,000 base zone with Environmental Conservation
and Environmental Protection overlay zones)
EN M (Environmental Review with Environmental Modification)
Type II, an administrative decision with appeal to the Hearings Officer.

Zoning:
Case Type:
Procedure:

Proposal: The applicant proposes to construct a single-family dwelling on the lot situated east
of homes at 9936 and 9944 SW 37th Avenue. This is fundamentally a re-review of the 2007
Environmental Review for substantially the same proposal, with modest revisions to
accommodate stormwater flowing onto the site from neighboring properties. LU 07-158286 EN
M approved the house, garage, and driveway, but was appealed to the Hearings Officer, who
found that the applicant’s plan did not manage stormwater from neighboring properties, and
could not be approved (see City violation tracking folders: VI 09-119643, VI 09-119644, VI 09119645).
The Hearings Officer’s Decision on appeal for LU 07-158286 EN M stated that other elements of
the proposal, aside from stormwater from neighboring properties, did meet the approval criteria
for Environmental Review.
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The applicant has revised the stormwater plan to include management of the neighbor’s
stormwater, and proposes essentially the same residential improvements in this new
application. The lot, Tax lot 2700, is at the east end of a 210-foot long shared driveway, so, to
enable exiting the site in a forward direction, the applicants propose driveway turn-around area
on the lot. The turn-around will be centered at the east end of the existing driveway. A
detached garage will sit south of the driveway turn-around area, south of the house. Most of
the lot is within the Environmental Conservation or Environmental Protection overlay zones, so
developed areas are shifted west and northwest, to areas of the lot farthest from Falling Creek
(which crosses the southeast corner of the site).
The proposed house will sit in the northwest corner of the buildable portion of the site (the
“flag” portion of the lot). The house, driveway, and garage will permanently occupy
approximately 3,145 square feet of the resource area of the environmental zone. Another 1,700
square feet of temporary disturbance area is needed for construction access around the
structures. To provide sanitary sewer service, the applicant will connect to an existing sanitary
sewer line within the Environmental Protection zone, within the riparian area along Falling
Creek.
Stormwater from the house, garage and driveway will be collected and routed to a 230 squarefoot flow through stormwater planter to be constructed on the south side of the proposed
garage. Stormwater entering the site from the neighbors’ lots to the north and west will be
routed around the house via stormwater swales and subsurface pipes. Treated stormwater
from the stormwater planter, as well as stormwater from properties north and west of the site
will be discharged to one outfall at the edge of Falling Creek.
Seven native trees will be removed to develop the site. The applicant proposes replacement of
these trees and additional mitigation for unavoidable impacts. The mitigation plan includes
planting 15 native trees, and 390 native shrubs.
The site is within the City’s Environmental Conservation and Environmental Protection overlay
zones, although the northwest 750 square feet are in transition area. Certain standards must
be met to allow the work to occur by right. If the standards are not met, an Environmental
Review is required. In this case, the proposed residence is partially within the resource area of
the Environmental Conservation zone, and the sewer connection and stormwater outfall are
within the Environmental Protection overlay. The proposal requires Environmental Review
because the temporary disturbance area for the construction of the single-family home, garage,
and driveway exceeds environmental standards limiting disturbance in the resource area to
2,750 square feet, the sanitary sewer connection is below the top of bank of Falling Creek, and
the outfall pipe exceeds 4 diameter inches. Additionally, the applicant seeks to modify the 10foot flag lot side yard setback requirement, to place the house within 6 feet of the north
property line.
As noted above, the proposed residence, driveway, garage and associated utilities were reviewed
and approved in a Type II administrative Environmental Review (LU 07-158286 EN M), which
was appealed to the Hearings Officer. The Hearings Officer overturned the Administrative
Decision of approval, because, “The Hearings Officer found that applicants did meet their
burden of proof for the “alternatives” analysis and modifications approval criteria. However, the
Hearings Officer found that applicants did not meet their burden of proof with respect to
stormwater disposal and its impact upon the identified environmental resources and functional
values.”
“[In his Decision on Appeal for LU 07-158286 EN M,] the Hearings Officer found that the
approval criteria in 33.430.250 A.1.b, E.1, and E.3 were not met because of unresolved issues
related to stormwater originating from properties adjacent to the Subject Property. Because the
environmental review could not be approved, the modification request [could not] be approved.”
The current review, therefore, serves to address stormwater from surrounding lots, and
substantially maintains the other elements of the 2007 review.
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Relevant Approval Criteria:
In order to be approved, this proposal must comply with the approval criteria of Title 33. The
relevant criteria are:
 33.430.250 A. Driveways, Outfalls, and Utilities.
 33.430.250 E. Other Development in the Environmental Conservation zone or within the
Transition Area only.
 33.430.280.
Modifications which will better meet Environmental Review requirements.
FACTS
The property is undeveloped and is situated at the east end of a shared driveway off of SW 37th
Avenue and SW Wilbard Street in southwest Portland. It is a flag lot with a 210-foot long “pole”
that connects the remaining rectangular 12,275-square foot area with SW 37th Avenue, to the
west. It is in the Residential 7,000 base zone. With the exception of the shared, 18-foot-wide
paved driveway on the “pole” portion of the lot, it is one of the few remaining undeveloped lots
in the neighborhood.
Falling Creek crosses the southeast corner of the site. It flows through neighborhood
backyards and joins Tryon Creek approximately one mile to the northeast. The western
buildable portion of the lot slopes 15 feet down at an 18% slope to Falling Creek, the lowest
part of the lot. Mature red alders and a few scattered 25 –foot tall young cedar trees are
clustered along the west side of the creek. Remaining vegetation west of the creek has been
disturbed during soil testing for geotechnical data, but appears to be dominated by Himalayan
blackberry, bamboo, and other non-native species.
With the creek flowing across its east part, this lot is the low point in the neighborhood and is,
on average, 8 to 10 feet lower than surrounding home sites. Most of the lots adjacent to the site
are zoned Residential 10,000 and Residential 7,000. Single-family homes on abutting
properties are situated along the common driveway while properties across the creek from the
subject site have direct access to SW 35th Avenue. The surrounding area is a mixture of large,
older single-family homes and a small apartment complex 170 feet north of the site. I-5 forms
the northwest boundary of the neighborhood, situated 450 feet northwest of the property. The
proposed home will be typical of the variety of homes in the surrounding neighborhood.
Infrastructure: The site is served via a shared private driveway from SW 37th Avenue. SW 37th
Avenue is a paved through-street with a 25-foot wide paved center strip in a 60-foot wide public
right of way. SW 37th Avenue, which dead ends north of the site, provides access to SW Huber
Street and the established local street network.
There is available water service from the 4-inch main in SW Wilbard Street. The water meter
must be installed within the surveyed 10-foot shared driveway area within the public right of
way section (see Exhibit E. 7 for details concerning water service).
BES noted that there is an existing 12-inch City-owned concrete sanitary-only sewer that runs
north and east, across the southeast corner of this site, within Falling Creek. This sanitaryonly sewer connects to a manhole located at the southeast corner of this site. This sewer is
available to serve the sanitary disposal needs of this project (Exhibit E.9).
BES also noted (Exhibit E.9) that there is no City-owned storm-only sewer available to this
property, however Falling Creek crosses the southern portion of the site. BES reviews
stormwater management facilities on private property for the feasibility of infiltration, pollution
reduction, flow control, and off-site discharges. The Site Development Section of BDS
determines if stormwater infiltration on private property is feasible when slopes on or near the
site present landside or erosion related concerns, or where proximity to buildings might cause
structural problems.
The applicant has provided sufficient information to show that on-site infiltration of stormwater
runoff is not feasible for this project. Therefore, due to topography and off-disposal options for
this project, stormwater runoff from this project will be directed off-site to the drainageway
located on the southern portion of this site. BES has reviewed the stormwater narrative, site
plans, and stormwater calculations submitted as part of the current land use review and
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determined that sufficient information has been presented to show that this project can meet
BES stormwater management and sanitary disposal requirements. The appropriate
disturbance area has been identified to allow for required storm and sanitary facilities.
The Portland Fire Bureau provided comments pertaining to the Fire Bureau standards that will
be applied when the applicant submits a Building Permit application. Their comments indicate
that the applicant may be required to install an automatic sprinkler system, if all Fire Bureau
standards can not be met (see Exhibit E.8 for details).
Zoning: The zoning designation on the site includes R7 (Residential 7,000) base zone, with
Environmental Conservation (“c”), and Environmental Protection (“p”) overlay zones (see zoning
on Exhibit B). The R7 base zone is intended to foster single-dwelling residences on lots having
a minimum area of 4,200 square feet. New lots must have a minimum density of 1 lot per
7,000 square feet of site area, while the subject property is over 14,000 square feet in area.
This zone allows development of the proposed single family house and garage outright; the R7
base zone regulations, with the exception of flag lot building setback requirements, will be
addressed at building permit review, and are not specifically addressed through this
Environmental Review.
Environmental overlay zones protect environmental resources and functional values that have
been identified by the City as providing benefits to the public. The environmental regulations
encourage flexibility and innovation in site planning and provide for development that is
carefully designed to be sensitive to the site’s protected resources. They protect the most
important environmental features and resources while allowing environmentally sensitive
urban development where resources are less sensitive. The purpose of this land use review is
to ensure compliance with the regulations of the environmental zones.
Environmental Resources: The application of the environmental overlay zones is based on
detailed studies that have been carried out throughout the City. Environmental resources and
functional values present in environmental zones are described in environmental inventory
reports for these study areas.
The project site is mapped within the Southwest Hills Resource Protection Plan as Site # 119,
Falling Creek. Resources include groundwater recharge, seasonal creeks, wetlands, forests,
wildlife habitat, open space and scenic areas.
The 426-acre Resource Site 119 has a site assessment score of 60. It is a site of medium
significance. The site is classified as Upland Coniferous/Broadleaf Deciduous Forest. The types
of resources found at Resource Site 119 include wildlife habitat, water quality, scenic,
recreational, and educational. The forest on this site consists of primarily of Alders with a few
western red cedars along the creek. The ground cover varies from invasive species to native
vegetation.
Impact Analysis and Mitigation Plan: A description of the proposal was provided on pages
one and two of this report. The following discusses development alternatives other than the
one proposed, that were considered by the applicant. The following additionally describes the
proposed construction management plan, mitigation and monitoring proposal.
The applicant submitted extensive findings (Administrative Decision LU 07-158286 EN M;
Hearings Officer Decision on Appeal for LU 07-158286) justifying the size and building footprint
of the proposed house, and the purpose of its design (see Exhibits A.4 and A.5 in the current
application case file). These findings demonstrated that smaller buildings were not practicable,
as they were not capable of being proposed in light of the project purpose. Please refer to the
Decision of the Hearings Officer on Appeal for LU 07-158285 EN M, especially pages 12
through 25, for detailed findings with regards to alternatives considered by the applicant
(Exhibit A.5).
Development Alternatives: The applicant described the following alternatives, as required by
Zoning Code approval criterion 33.430.250 E.2:

Decision Notice for LU 09-173706 EN M

Page 5

The proposed house will be located in the northwest corner of the lot in an area disturbed by
weedy and invasive plants. This area is the most remote from Falling Creek which crosses the
property on a diagonal, from the far southwest corner, to the midpoint of the east property line.
The entire site is within either the Ec (environmental conservation) or Ep (environmental
protection) zones, and the northwest corner is the only portion of the site that includes areas
outside of the environmental resource area (in the 25-foot transition zone). By placing the
dwelling in this corner and by reducing its north setback and following the alignment of the Ec
boundary, the house can be positioned partially in the transition area of the environmental
zone and pulled farther away from Falling Creek. Of the 750 square feet of lot within the
transition zone, 226 square feet are within the building footprint (30%). The 1,664 square feet
of the house that are in the resource area are located in an area dominated by weedy and
invasive plants.
The proposed garage is located south of the driveway in an area which is also disturbed by
weedy and invasive plants. In addition this area will be disturbed to construct the temporary
construction turn around and the required utility service laterals. By locating the garage on
the south side of the driveway, it maintains a 30 foot setback from the centerline of Falling
Creek, while still providing a safe vehicle turn around at the end of the long and narrow
driveway.
The turn around is located at the east end of the 210-foot long driveway from SW 37th Avenue,
between the house and garage. Its location is fixed by existing lot access, existing development
and specific site conditions. Again most of this area is disturbed by weedy and invasive plants,
however two alders will need to be removed and a portion of the driveway/turn around will be
within 2-feet of the limits of disturbance. The turn around is designed to meet the minimum
safety standards for a passenger vehicle and one unit truck turn around.
The driveway/turn around depends on the existing shared driveway that serves the site. It is
located at the only practicable access to the site and its location is not flexible. The garage
abuts the turn around, and is 30 feet from Falling Creek and within an area already disturbed
by weedy and invasive plant species. This area will be disturbed by the temporary construction
turn around, material stockpiling, and the construction of required underground service
laterals. Similarly the house needs to be located adjacent to the turn around, as far from
Falling Creek as practicable. The total disturbance area (permanent, plus temporary
construction area) needed to construct the applicant’s proposal is 5,076 square feet within the
resource area. Only 7 trees are to be removed with this design.
The applicant considered several alternative site layouts, along with the proposed design.
Alternative #1: Alternative #1 is the site plan as originally submitted, prior to the applicant
revising the site layout in response to the West Portland Parks Neighborhood Association
comments to LU 07-158286 EN M. In this option, the house is situated in the far northwest
corner of the buildable portion of the site. To allow safe ingress and egress for vehicles, the
applicant proposed a driveway turn-around. The house, driveway (turn-around), and garage
covered approximately 3,500 square feet of the resource area of the environmental zone.
Another 1,500 square feet of temporary disturbance area would be needed for construction. A
portion of the driveway turn-around will extend 10 feet into the Environmental Protection
overlay zone, placing permanent development within 10 feet of Falling Creek. The garage and
the driveway turn-around would be built on piers and elevated above the steep slopes near
Falling Creek. Twelve native trees would be removed to develop the site. As in all alternatives,
to provide sanitary sewer service, the applicant requested connection to an existing sanitary
sewer line within the Environmental Protection zone, near Falling Creek, as that is the
alignment of the existing City sewer main.
Alternative #2: Alternative #2 reduces the building footprint for the house, pulling it closer to
the driveway and farther away from the north property line. As in Alternative #1, it includes
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the driveway turn around within the p-zone and within 10 feet of the creek. The total
disturbance area is reduced to 3,874 square feet.
Alternative #3: Alternative #3 proposes a single car garage attached to the house with a total
disturbance area of 4,428 square feet. It includes stockpiling and staging south of the
driveway, in the area designated for the garage in other alternatives. Again, this alternative
necessitates the construction of the driveway turnaround in the p-zone and within 10 feet of
Falling Creek.
BDS staff recommended an alternative to include the garage within the footprint of the house,
with an overall disturbance area to 3,775 square feet. The applicant has shown that in
Alternatives 2, 3, and BDS staff’s alternative, a house building footprint of less than 1,600
square feet does not provide adequate ground-floor living space and does not allow
development of a home that would offset land and development costs that the applicant had
already invested in the project (please refer to extensive analysis provided in the Hearings
Officer’s Decision on pages 12 through 25 of Exhibit A.5 in the application case file, and that
provided by applicant’s representative on pages 5 through 9 of Exhibit A.4 in the Application
Case File). Exhibits A.4 and A.5 include analysis that demonstrates Alternatives 2, 3, and BDS
staff’s suggestion are not practicable. Alternative 1 would result in removal of more trees, 600
square feet more disturbance, and development within 10 feet of Falling creek; creating
substantially greater impacts to environmental resources than the applicant’s preferred
alternative.
In all alternatives explored, the applicant proposes to provide the sanitary sewer service
connection to the existing sanitary sewer line within the Environmental Protection zone, near
Falling Creek, as that is the alignment of the existing City sewer main. Since the City’s sewer
main already exists there, and since the City encourages alternatives to pumping sewer uphill
to other possible sewer mains, this is the only practicable alternative sewer connection for the
proposal. Similarly, all alternatives propose stormwater disposal to Falling Creek. The City of
Portland Stormwater Management Manual Stormwater Hierarchy was assessed by the
applicant and concludes that the soils on site do not allow site infiltration, that a combined
sanitary and stormwater sewer system does not serve the site, and that only off-site flow to a
drainageway is acceptable to dispose of treated stormwater.
Stormwater from the house, garage and driveway will be collected and routed to a 230 squarefoot flow through stormwater planter to be constructed on the south side of the proposed
garage. Stormwater entering the site from the neighbors’ lots to the north and west will be
routed around the house via stormwater swales and subsurface pipes. Treated stormwater
from the stormwater planter, as well as stormwater from properties north and west of the site
will be discharged to one outfall at the edge of Falling Creek.
BES (Exhibit E. 9) commented that the applicant proposes to install a 230 square-foot
vegetated flow-through planter to manage stormwater runoff from a proposed house, garage,
and driveway. The flow-through planter is sufficiently sized to manage these impervious areas
and the appropriate disturbance area within the e-zone has been identified. Details regarding
the specific design of the planter on the slope of this site will be reviewed at the time of building
permit review.
The planter will outfall via a 6-inch pipe that transitions to an 8-inch pipe and outfalls to
Falling Creek. The applicant has identified an acceptable outfall size and design to minimize
erosion to the creek and the e-zone, as advised by BES (refer to the Stormwater Drainage Plan
dated 1/27/11).
Swales are proposed along the north and west boundaries of this site to intercept water runoff
from neighboring properties, which was identified as an issue that needed to be resolved under
LU 07-158286 ENM. BES has reviewed site plans with drainage basin areas and calculations
for the swales and determined that sufficient information has been provided to show that the
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appropriate disturbance area has been provided and the swales have been sized adequately.
The swales will provide pollution reduction and flow control prior to discharge to the 8-inch
piped storm outfall.
With regards to the sanitary sewer connection, alternatives were considered by the applicant,
although both involve connecting to the existing sewer main within Falling Creek. The
proposed alternative is directed southeast from the house location, to the main line in Falling
Creek. Another alternative, proposed in the 2007 review, would direct the sewer connection
from the south side of the garage, directly south to the main line in Falling Creek. The
applicant proposes to direct sanitary waste to the 12-inch public sanitary sewer that runs out
of the manhole on the southeast corner of this site. The private sanitary lateral will be
constructed by directional boring or dug by hand to minimize impact to Falling Creek and to
the e-zone.
Proposed Construction Management Plan (CMP): The applicant proposes placement of
construction and silt fences around the perimeters of the construction disturbance area, as
shown on the Construction Management Plan (Exhibit C.5) prior to the commencement of
construction activities.
During the early construction stage of the project, the driveway/turn around is designed to
permit the safe access and egress to the site for construction equipment, delivery vans and
trucks, and the unloading and stockpiling of materials. It will be a hammer head design
similar to the City’s Engineering Standard Hammer Head. Once construction is completed on
the first floor level of the dwelling, a portion of the temporary construction turn around will be
used for the garage. The remaining portion of the driveway/turn around has been designed to
provide a safe, three point backing and turning maneuver.
The proposed driveway/turn around is designed to allow both passenger and construction
vehicles room to turn around on the site. In addition, the temporary construction
driveway/turn around will be constructed first and it will be modified to serve as a passenger
vehicle driveway/turn around after the need to service the site by construction equipment is
satisfied. The garage will be built within one of the legs of the temporary construction turn
around. This area will also be disturbed during the construction of the dwelling since it is
necessary to provide site access for construction vehicles; construction stockpiling; and the
construction of required underground service laterals.
Applicant-Identified Development Impacts: The applicant has identified 3,376 square feet of
permanent disturbance area, 1,700 square feet of temporary disturbance area, and removal of
7 trees from the resource area of the environmental zone. The applicant’s proposed
disturbance area is 2,325 square feet over the disturbance area allowed by right in the resource
area on this site.
Proposed Mitigation: The applicant’s proposed mitigation measures are as follows:
1) Removal of non-native plants such as bamboo, English ivy, American holly, and Himalayan
blackberry; and
2) Planting of native trees and shrubs within the environmental protection zone; and
3) Placement of logs from cut trees in open areas, to provide future large woody debris which
is currently lacking on-site; and
4) Planting of native trees and or shrubs around the home site, where practicable.
Five alder and two willow trees will be removed with diameters ranging from 7 to 19 inches. The
combined diameter of these trees is 72.5 inches. The number of replacement trees and shrubs
is based upon Table 430-3, Tree Replacement, in Chapter 33.430, as shown in the
Replacement Planting Schedule below. Fifteen native trees and 390 native shrubs will be
planted, primarily in the p-zone. Removal of invasive plants will occur in the mitigation area,
which will enhance approximately 8,000 square feet of the site, in areas to be protected from
the impacts of development. See Exhibit C.8 for proposed mitigation planting schedule.
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REPLACEMENT PLANTINGS SCHEDULE
Trees Removed

2 trees 7-12” range
alders (#36), willow
(B-2)
3 trees 13-18”
range; alders; (#10,
15, and willow (B1)
1 tree, 6.5” B-10

Number & Kind Required
of Replacement Trees &
Shrubs
4 Big leaf maples and
4 Douglas fir trees

Size of Replacement
Plants

Spacing
of Plants

Tree seedling at least 1
inch caliper

10 Western red cedar and
5 Big leaf maples

Tree seedling at least 1
inch caliper

2 Big leaf maples and
2 Douglas fir trees

Tree seedling at least 1
inch caliper

Trees will
be planted
a minimum
of 10’ O.C.
Trees will
be planted
a minimum
of 10’ O.C.
Trees will
be planted
a minimum
of 10’ O.C

Land Use History: City records indicate that one prior land use review was conducted for this
site. Case # LU 07-158286 EN M administratively approved a new single family residence on
this lot and was overturned on appeal to the Hearings Officer. The Hearings Officer found, in
his Appeal Decision, that the applicant met the burden of proof for the alternatives analysis,
mitigation, and the modification of setbacks; however due to the lack of analysis of stormwater
impacts from the unpermitted routing of stormwater from neighbors’ properties onto the Davis
property, the impacts on Falling Creek could not be fully assessed. The Hearings Officer found
that the approval criteria in 33.430.250 A.1.b, E.2, and E.3 were not met because of unresolved
issues related to stormwater originating from properties adjacent to the Subject Property.
Agency and Neighborhood Review: A Notice of Proposal in your Neighborhood was mailed on
January 6, 2011.
1. Agency Review: Several Bureaus and agencies have responded to this proposal. Please
see Exhibits E.1 through E.12 for details. The comments are addressed under the appropriate
criteria for review of the proposal.
2. Neighborhood Review: Several written responses were received from both the
Neighborhood Association and notified property owners in response to the proposal.
Comments provided in these letters related to:
⋅
⋅
⋅
⋅
⋅
⋅
⋅
⋅
⋅
⋅
⋅
⋅

responsible parties for stormwater generated on neighboring properties and stormwater violations
cited;
the proposal for a residence much larger than those in the direct area, with a garage that would
have the capacity to be an auxiliary dwelling unit;
concern that the proposal will damage current neighbors and future generations;
the likelihood of disturbing the fragile ecosystem, habitat for birds and mammals;
impact storm drainage plan on adjacent home-owners;
a 15 page letter that addresses LU 07-158286 EN M rather than the current proposal;
a request that the assigned reviewer be replaced by a new, objective and previously uninvolved
reviewer;
allegations that the application makes incorrect assertions of fact concerning neighbors illegally
discharging stormwater onto the subject property;
allegations as to prior ownership of surrounding lots and responsible parties for stormwater
management systems on surrounding lots;
reference to an unmapped sewer line that may cross the northeast portion of the site;
allegations that the applicants concealed records from the City that pertain to stormwater;
statements describing the effect of the prior decision upon the current application, along with the
statement that it incorrectly enunciated Oregon Supreme Court in PGE v.BOLI, 317 Or 606, 859
P2d 1143 (1993);

Decision Notice for LU 09-173706 EN M

⋅

⋅
⋅
⋅
⋅

⋅
⋅

Page 9

request that this Decision limit the garage to a single story, with no living space; prohibit water
and sewage connections in the garage; limit the house to a single story; require sewage
connections to SW 37th; require the applicant to fully repave the shared driveway and to add
curbs and signs along the shared driveway that prohibit parking; required pervious paving for the
turn-around; require a bio-swale to manage stormwater for the full length of shared driveway,
and to manage stormwater from the four lots west of the site; require removal of pvc piping from
Falling Creek; require all decking to be composite or synthetic material; and deny reduction of
side building setbacks;
assertions that the applicant address the stormwater management issues of all six properties in
the subdivision and bring all six parcels up to current code requirements;
expressed opposition to any decision for approval that does not resolve the entire stormwater
management problem in this subdivision;
concern with adequate fire bureau access, along with a guarantee that no adjacent neighbor is
likely to be willing to grant an easement;
reference to the ODFW letter and their concerns about impact of this project on Falling Creek,
along with the observation that there was no direct response to the ODFW letter in the
application file (note that all responses to such correspondence are presented as findings in this
Decision, as the City does not presently have the resources to provide individual responses to the
large number of correspondences we receive pertaining to land use reviews);
allegations that the applicant has not met state mandated review timelines (note that the
applicant extended the 120-day clock and the extended clock expires on April 28, 2011); and
numerous other objections to the applicant’s and the City’s treatment of the issue of stormwater
entering the site from neighboring properties.

Comments pertaining only to LU 07-158286 EN M, to the correctness or incorrectness of
application materials, to concealing records from City review, to incorrectly citing PGE v.BOLI, to
limiting the proposal beyond the regulatory authority of Title 33, and to the assigned land use
reviewer’s objectivity, are all duly noted.
Comments that relate to the applicable approval criteria are addressed by findings for those
criteria, which are presented below.
ZONING CODE APPROVAL CRITERIA
33.430.250 Approval Criteria for Environmental Review
An environmental review application will be approved if the review body finds that the
applicant has shown that all of the applicable approval criteria are met. When
environmental review is required because a proposal does not meet one or more of the
development standards of Section 33.430.140 through .190, then the approval criteria
will only be applied to the aspect of the proposal that does not meet the development
standard or standards.
Findings: The approval criteria applicable to the proposed development include those found
Section 33.430.250.A and Section 33.430.250.E. The applicant has provided findings for these
approval criteria and BDS Land Use Services staff revised these findings or added conditions,
where necessary to meet the approval criteria. The criteria and findings for Subsections A and
E are combined below where they are similar.
Note that Exhibits A.4 and A.5 in the Application Case File (BDS staff’s Administrative Decision
and the Hearings Officer’s Appeal Decision for LU 07-158286 EN M, respectively) both contain
extensive and thorough findings for each of the approval criteria listed below and are
referenced in this report rather than duplicated.
33.430.250 A. Public safety facilities, roads, driveways, walkways, outfalls, utilities, land
divisions, Property Line Adjustments, Planned Developments, and Planned Unit
Developments. Within the resource areas of environmental zones, the applicant's impact
evaluation must demonstrate that all of the general criteria in Paragraph A.1 and the
applicable specific criteria of Paragraphs A.2, 3, or 4, below, have been met: Note that
since this activity is not a Public Safety Facility, Land Division, Planned Development, or
Planned Unit Development and does not require a Property Line Adjustment, the criteria in
Sections 33.430.250 A.2 and A.4 do not apply and are not included.
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33.430.250 E. Other development in the Environmental Conservation zone or within
the Transition Area only. In Environmental Conservation zones or for development
within the Transition Area only, the applicant's impact evaluation must demonstrate that
all of the following are met:
E.1 Proposed development minimizes the loss of resources and functional values,
consistent with allowing those uses generally permitted or allowed in the base zone
without a land use review;
Findings: This criterion applies to construction of the new residence and the associated soil
test pits within the resource area of the Environmental Conservation overlay zone. The
purpose of this criterion is to recognize that development is allowed, consistent with the base
zone standards. For this 14,365 square foot lot, the base zone allows 3,654 square feet to be
covered by buildings, according to Table 110-4 of the Zoning Code. The building footprint of
the house and garage will be 2,377 square feet, 1,277 square feet less than the building
coverage allowed by right.
The size of the existing lot, 14,365 square feet, is technically the size of two developable lots in
this zone, Residential 7,000. However, the applicant does not propose to divide the lot, but
rather to preserve roughly 8,000 square feet of the lot, and plant that portion with native trees
and shrubs.
In his Decision on Appeal of LU 07-158286 EN M, the Hearings Officer found:
“…this criterion is met because the footprint of the house deck and garage is 2,500 square
feet, which meets the requirements of the R7 base zone. The house will be placed in the
northwest corner of the site, as far away from Falling Creek as is practicable, in order to
minimize impacts on sensitive natural resources. The small size of the proposed building
footprint and the distance between building areas and the creek minimize impacts on the
identified resources and functional values and this criterion is met.” (See Exhibit A.5 in the
application case file for detailed findings).
These criteria are met.
A.1. General criteria for public safety facilities, roads, driveways, walkways, outfalls,
utilities, land divisions, and Planned Developments;
A.1.a. Proposed development locations, designs, and construction methods have the least
significant detrimental impact to identified resources and functional values of other
practicable and significantly different alternatives including alternatives outside the
resource area of the environmental zone;
E.2. Proposed development locations, designs, and construction methods are less
detrimental to identified resources and functional values than other practicable and
significantly different alternatives;
Findings: These criteria require the applicant to demonstrate that alternatives were
considered during the design process, and that there are no practicable alternatives that would
be less detrimental to the identified resources and functional values.
On pages 4 through 6 of this report, alternatives considered by the applicant were summarized.
The alternatives primarily consist of variations on the size and placement of the house and
garage, and the design and location of the driveway turn-around. There is some consideration
of alternative building setbacks as well. In the preferred alternative, the applicant proposes to
modify the required 10-foot side yard setback to 6 feet along the north side of the proposed
house. In doing so, the applicant is able to keep the house farther away from Falling Creek
than if the required 10-foot setback were used.
In his Decision on Appeal of LU 07-158286 EN M (page 25), the Hearings Officer found:
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“In summary, the Hearings Officer finds that applicant’s proposed a number of alternatives
for the dwelling, garage and parking area. The Hearings Officer found that the proposed
dwelling, garage and parking area resulted in less detrimental environmental impacts than
the proposed alternatives.” (See Exhibit A.5, application case file).
In his Decision, the Hearing’s Officer makes no alternatives analysis findings with respect to
any stormwater originating from adjacent properties.
The applicants have provided a stormwater management plan (Exhibits A.8 and A.9) that
addresses stormwater generated from the proposed development and stormwater flowing onto
the Davis property from neighboring properties. The City’s technical experts on stormwater
management ensure that development proposals in Portland meet the Stormwater Management
Manual. In Exhibit E.9, BES staff commented that the applicant’s proposal to manage their
own stormwater, plus their neighbor’s stormwater meets the technical requirements of the
Stormwater Management Manual.
Stormwater from the house, garage and driveway will be collected and routed to a 230 squarefoot flow through stormwater planter to be constructed on the south side of the proposed
garage. Stormwater entering the site from the neighbors’ lots to the north and west will be
routed around the house via stormwater swales and subsurface pipes. Treated stormwater
from the stormwater planter, as well as stormwater from properties north and west of the site
will be discharged to one outfall at the edge of Falling Creek.
Therefore, with regards to the location, design, and construction methods of the proposed
house, driveway and garage, this report includes by reference all of the findings made by the
Hearings Officer on pages 12 through 25, in his Decision on Appeal of LU 07-153286 EN M
(Exhibit A.5). With regards to the location design and construction methods of the stormwater
management plan, and with the sanitary sewer connection, the applicant has demonstrated in
Exhibits A.8 and A.9, as well as with alternative alignments for the sanitary sewer connection,
that the proposal to combine the disturbance area for the two utilities results in the least
detrimental impact of other practicable alternatives.
This criterion is therefore met by the proposal.
A.1.b. There will be no significant detrimental impact on resources and functional values
in areas designated to be left undisturbed;
E.3. There will be no significant detrimental impact on resources and functional values in
areas designated to be left undisturbed;
Findings: These approval criteria require the protection of resources outside of the proposed
disturbance area from impacts related to the proposal, such as damage to vegetation, erosion of
soils off the site, and downstream impacts to water quality and fish habitat from increased
stormwater runoff and erosion off the site.
The applicant’s construction management plan, described on page 6 of this report, shows that
construction fencing and erosion control will be installed according to City tree protection and
erosion control regulations, and will serve to prevent inadvertent disturbance to resource areas
designated to remain protected.
The City’s Bureau of Development Services Site Development Section has commented that the
City’s Erosion Control Title, Tile 10, will have to be demonstrated to be met at the time of
building permit review.
The applicant’s Construction Management Plan for the proposed house, driveway and garage,
and associated utilities, will preclude impacts on resources beyond the approved disturbance
area
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The applicant proposes to direct sanitary waste to the 12-inch public sanitary sewer that runs
out of the manhole on the southeast corner of this site. The private sanitary lateral will be
constructed by directional boring or dug by hand to minimize impact to Falling Creek and to
the e-zone.
Stormwater from the house, garage and driveway will be collected and routed to a 230-squarefoot flow through stormwater planter to be constructed on the south side of the proposed
garage. The planter will treat stormwater prior to its release into Falling Creek, in accordance
with the City’s Stormwater Management Manual. Stormwater entering the site from the
neighbors’ lots to the north and west will be routed around the house via stormwater swales
and subsurface pipes. Treated stormwater from the stormwater planter, as well as stormwater
from properties north and west of the site will be discharged to one outfall at the edge of Falling
Creek.
The City’s Bureau of Environmental Services has commented that the flow-through planter is
sufficiently sized through the Stormwater Management Manual Simplified Approach to manage
proposed impervious areas, and the appropriate disturbance area within the e-zone has been
identified. Details regarding the specific design of the planter on the slope of this site will be
reviewed at the time of building permit review. The applicant has identified an acceptable
outfall size and design to minimize erosion to the creek and the e-zone, as advised by BES.
BES has reviewed site plans with drainage basin areas and calculations for the swales and
determined that sufficient information has been provided to show that the appropriate
disturbance area has been provided and the swales have been sized adequately. The swales
will provide pollution reduction and flow control prior to discharge to the 8-inch piped storm
outfall (See Exhibit E.9).
Regarding neighboring property owners expressed concerns about the applicant addressing the
stormwater management issues of all six properties in the subdivision and bringing all six
parcels up to current code requirements; and their expressed opposition to any decision for
approval that does not resolve the entire stormwater management problem in this subdivision;
The City finds that this Environmental Review concerns only the proposed residential
construction on Dr. Davis’s property. The purpose of this Environmental Review is to
demonstrate that Dr. Davis can build this residence on his lot without adversely impacting
environmental resources outside the approved disturbance area. By constructing the proposed
bypass swales, Dr. Davis can manage the stormwater entering his property from upstream
sources, and control its release to the creek, keeping impacts to a minimum. This proposal
does not purport to bring the other neighbors into compliance (see Exhibits G.4, G.5, G.6, and
G.7, application case file).
BES has reviewed letters submitted by a neighboring property owner regarding Violation case
09-119644 VI, which resulted from issues identified under LU 07-158286. Through this land
use review, the applicant has shown an approvable system for intercepting stormwater runoff
from the neighboring properties that discharge water onto the development site, and managing
it according to BES stormwater management requirements (pollution reduction, flow control
and disposal), as determined necessary by the Hearings Officer under LU 07-158286.
With regards to the stormwater management plan as proposed, the City’s Bureau of
Environmental Services found the proposal meets the technical requirements of the
Stormwater Management Manual which protects Portland’s stormwater infrastructure and
improves watershed health. Stated purposes in the Stormwater Management Manual include:
“Implementing the requirements in this manual will help protect Portland’s water resources,
which in turn will provide great benefit to human health, fish and wildlife habitat, recreational
resources, and drinking water.”
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and
“Stormwater management is critical to maintaining and enhancing the City’s livability and
improving watershed health. The Stormwater Management Manual allows the City of Portland to
protect both watershed resources and infrastructure investments with every land
improvement.”
BES has reviewed the stormwater narrative, site plans, and stormwater calculations submitted
as part of the current land use review and determined that sufficient information has been
presented to show that this project can meet BES stormwater management and sanitary
disposal requirements. The appropriate disturbance area has been identified to allow for
required storm and sanitary facilities.
However, to ensure the utmost protection of resources beyond the disturbance area, BES has
noted that the proposed stormwater outfall discharges stormwater directly to Falling Creek. The
outfall should be constructed using hand-held equipment to minimize disturbance, which the
applicant has shown. The outfall must not endanger the sanitary sewer pipe located near the
creek. The proposed outfall is located in an identified wetland. Wetland disturbance should be
minimized (Exhibit E.9).
BES further notes several building permit review requirements related to outfall design, final
design of the stormwater planter, a requirement for detailed utility plans, and conformance
with the “Rules of Connection”.
With conditions for constructing the outfall and sanitary sewer line using hand held
equipment, or directional boring, and to meet BES requirements as stated in Exhibit E.9 at
building permit review time, the applicant’s construction management plan and stormwater
management plans ensure no significant detrimental impact on resources and functional
values in areas designated to be left undisturbed and these criteria will be met.
A.1.c. The mitigation plan demonstrates that all significant detrimental impacts on
resources and functional values will be compensated for;
E.4. The mitigation plan demonstrates that all significant detrimental impacts on
resources and functional values will be compensated for;
Findings: These criteria require the applicant to assess unavoidable impacts and propose
mitigation that is proportional to the impacts, as well as sufficient in character and quantity to
replace lost resource functions and values.
Impacts resulting from this proposal include 5,076 square feet of total disturbance area and
removal of 7 trees.
The proposed mitigation plan is described on pages 6 and 7 of this report. The mitigation area
will cover 7,754 square feet of the site, significantly offsetting the 3,376 square feet of
permanent disturbance area, and 1,700 square feet of temporary disturbance area, and the
removal of 7 trees.
The Mitigation Plan has two parts: First, the plan will mitigate for the loss of resource that will
be permanently removed by building the home and garage, and installing the associated
utilities, driveway improvements and soil test pits. Secondly, the Mitigation Plan calls for
removal of invasive species and plantings of native trees and shrubs within the environmental
conservation and protection zones, enhancing areas where non-native species currently
outcompete native plantings. 15 native trees and 390 native shrubs will be planted. The
proposed plantings will be selected from the Portland Plant List.
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The mitigation plan will compensate for impacts at the site for the following reasons:
• The mitigation area (approximately 8,000 square feet) is nearly twice the area of
disturbance.
• All temporary disturbance areas will be planted with native vegetation.
• The interface between the development and Falling Creek will be buffered by the mitigation
plantings.
• The mitigation plantings will increase species diversity to improve wildlife habitat in areas
that have minimal native vegetation.
• The plantings will provide assistance with pollution and nutrient retention and removal,
sediment trapping and erosion control.
BES noted that the applicant proposed shallow diversion swales composed of river rock. The
applicant should consider planting these diversion swales with suitable native vegetation. (see
Exhibit E.9).
Mitigation plantings must be installed during the rainy season to avoid mortality of new
plantings associated with Portland’s summer drought climate. Plantings must be tagged in the
field for easy inspection by monitoring workers and City inspectors.
The proposed Mitigation plantings are proposed to be installed and maintained under the
regulations outlined in Section 33.248.040.A-D (Landscaping and Screening).
Monitoring and Maintenance:
The Zoning Code states that required shrubs and trees must survive until maturity.
Monitoring and maintenance of the plantings for a period of two years will ensure survival
during the most critical period of establishment of new plantings. One hundred percent of the
planted trees will be required to survive the two-year monitoring period, or be replaced.
Maintaining shrub and groundcover survival so that 80 percent of the planted areas are
covered by native vegetation, will ensure a healthy understory is established. Limiting
intrusion into planted areas by invasive species, as well as providing water during the dry
summer months, for the first few years, will also help to ensure survival of the mitigation
plantings. Documentation of these monitoring and maintenance practices should be included
in an annual monitoring report to demonstrate success of the mitigation plan.
As concluded by the Hearings Officer in his Decision on Appeal for LU 07-158286 EN M (page
27, Exhibit A.5 application case file), with conditions to provide vegetation in diversion swales,
monitoring reports, to plant during Portland’s rainy season, to remove invasive weeds near
mitigation plantings, and to flag mitigation plants in the field for easy identification, this
criterion can be met.
A.1.d. Mitigation will occur within the same watershed as the proposed use or
development and within the Portland city limits except when the purpose of the
mitigation could be better provided elsewhere; and
E.5. Mitigation will occur within the same watershed as the proposed use or development
and within the Portland city limits except when the purpose of the mitigation could be
better provided elsewhere; and
A.1.e. The applicant owns the mitigation site; possesses a legal instrument that is
approved by the City (such as an easement or deed restriction) sufficient to carry out and
ensure the success of the mitigation program; or can demonstrate legal authority to
acquire property through eminent domain.
E.6. The applicant owns the mitigation site; possesses a legal instrument that is approved
by the City (such as an easement or deed restriction) sufficient to carry out and ensure
the success of the mitigation program; or can demonstrate legal authority to acquire
property through eminent domain.
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Findings: Mitigation for significant detrimental impacts will be conducted on the same site as
the proposed use or development, and the applicant owns the proposed on-site mitigation area.
These criteria are met.
A.3. Roads, driveways, walkways, outfalls, and utilities;
A.3.a. The location, design, and construction method of any outfall or utility proposed
within the resource area of an environmental protection zone has the least significant
detrimental impact to the identified resources and functional values of other practicable
alternatives including alternatives outside the resource area of the environmental
protection zone;
Findings: The City’s Bureau of Environmental Services and Bureau of Development Services
Site Development staff have provided the following technical guidance pertaining to outfalls and
utilities.
There is an existing 12-inch City-owned concrete sanitary-only sewer that runs north and east
through the southeast corner of this site (see Exhibit E.9, memo from BES). This sanitary-only
sewer connects to a manhole located at the southeast corner of this site. This sewer is
available to serve the sanitary disposal needs of this project.
For this particular project, BDS Site Development does not recommend on-site infiltration of
stormwater at this location (see Exhibit E.9). Therefore, stormwater runoff from this project is
required to be treated and detained by means of approved stormwater management facilities
and disposal can be directed to the drainageway located on the southern portion of this site,
which the applicant has shown on site plans submitted for this land use review. BES
recommends disposal of stormwater via an outfall that extends all the way to Falling Creek
(Exhibit E.9).
Given the alignment of the existing sanitary sewer main and location of the manhole within the
protection zone, and given the direction of the slope of the site toward Falling Creek, and BES’s
recommendation for the outfall location, the applicant has demonstrated in Exhibits A.8 and
A.9, as well as with alternative alignments for the sanitary sewer connection, that the proposal
to either directionally bore, or hand dig the sanitary sewer connection, results in the least
detrimental impact of other practicable alternatives, and that alternatives outside of the
environmental protection overlay zone area not practicable.
Therefore, this criterion is met.
A.3.b. There will be no significant detrimental impact on water bodies for the migration,
rearing, feeding, or spawning of fish; and
Findings: The applicant’s construction management plan, described on page 6 of this report,
shows that construction fencing and erosion control fencing will be installed according to City
tree protection and erosion control regulations, and will serve to prevent significant disturbance
to resource areas designated to remain protected, including Falling Creek. The applicant
proposes to treat stormwater prior to its release into Falling Creek, in accordance with the
City’s Stormwater Management Manual.
Findings presented above for Criteria 33.430.250 A.1.b and E.3 explain in greater detail how
the applicant’s construction management plan, in concert with a stormwater management plan
that follows the City’s Stormwater Management Manual, will prevent impacts to environmental
resources beyond the approved disturbance area, including downstream habitat for fish.
Provided the construction management plan is followed as proposed and City regulations for
erosion control and stormwater management are met at the time of building permit review, this
criterion can be met by the proposal.
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A.3.c. Water bodies are crossed only when there are no practicable alternatives with fewer
significant detrimental impacts.
Findings: As described in BES comments in Exhibit E.9, and considering the alignment of the
existing sanitary sewer main on the east side of Falling Creek within the protection zone, and
given the direction of the slope of the site toward Falling Creek, and BES’s recommendation for
the outfall location, the applicant has demonstrated in Exhibits A.8 and A.9, as well as with
alternative alignments for the sanitary sewer connection, that the proposal to either
directionally bore, or hand dig the sanitary sewer connection, results in the least detrimental
impact of other practicable alternatives, and that alternatives which would result in a sewer
connection within the creek, rather than crossing it, would be significantly more detrimental to
the creek. This criterion is met.
33.430.280 Modification that will better meet Environmental Review Requirements
The review body may consider modifications for lot dimension standards or site-related
development standards as part of the environmental review process. These modifications
are done as part of the environmental review process and are not required to go through
the adjustment process. Adjustments to use-related development standards (such as
floor-area ratios, intensity of use, size of the use, number of units, or concentration of
uses) are subject to the adjustment process of Chapter 33.805. In order to approve these
modifications, the review body must find that the development will result in greater
protection of the resources and functional values identified on the site and will, on
balance, be consistent with the purpose of the applicable regulations. For modifications
to lot dimension standards, the review body must also find that the development will not
significantly detract from the livability or appearance of the area.
Findings: The applicant proposes to modify the required 10-foot side yard setback (Zoning
Code Section 33.110.240 F.1.) to 6 feet along the north side of the proposed house. In doing
so, the applicant is able to keep the house farther away from Falling Creek than if the required
10-foot setback were used.
In the Decision of the Hearings Officer on Appeal of LU 07-158286 EN M, on pages 33 through
38, the Hearings Officer provided detailed findings explaining the neighbors’ disputes with the
modified setback, and explaining why the applicable criteria are nonetheless, met. These
findings are included here by reference. Please refer to Exhibit A.5, pages 33 through 38
(application case file).
In conclusion, the Hearings Offer found, “…that granting the modifications will maintain the
single-family character of the neighborhood, be more sensitive to Falling Creek and negatively
impact, not significantly, two residences (Worely and Sutela). The Hearings Officer weighted
the “maintain the single-family character” and each of the above “benefits” equally. The
Hearings Officer finds, on balance, granting the modifications are consistent with
33.110.240A.”
“The Hearings Officer finds that this approval criteri[on] is met.”
Therefore this criterion is met for the requested modification.
DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.
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CONCLUSIONS
The applicant proposes to construct a single-dwelling residence on Tax lot 2700. The home,
driveway, and garage are to be placed in the northwestern part of the property, as far from
Falling Creek as is practicable. Approximately one-half of the 14,000 square-foot site will
remain undisturbed planted with native trees, shrubs, and groundcovers along Falling Creek.
In order to complete its review of the proposal, the City required the applicant to excavate
geotechnical soil test pits within the building and driveway footprints on the site, and they are
included in with the proposed development, as part of this environmental review.
The applicant has explored several alternative layouts for the residence, driveway, and garage;
provided a construction management plan to limit impacts on natural resources; proposed over
7,000 square feet of planted mitigation area; and illustrated why modifying the side building
setback to 6 feet would better protect environmental resources while maintaining reasonable
separation from surrounding homes. In the Hearings Officer Decision on Appeal for LU 07158286 EN M, the Hearings Officer concluded, “…that applicants did meet their burden of
proof for the “alternatives” analysis and modifications approval criteria. However, the Hearings
Officer found that the applicants did not meet their burden of proof with respect to stormwater
disposal and its impact upon the identified environmental resources and functional values.”
The purpose of the current application is to demonstrate that the new stormwater plan
prepared by the applicant does meet the burden of proof. Findings for the approval criteria
presented above demonstrate that the applicants have met the burden of proof for management
of stormwater generated by the proposed development, and for stormwater flowing onto the
applicant’s property from surrounding neighbors.
BES expressed no objections to approval of this Environmental Review. Sufficient information
has been presented to show that this project can meet BES stormwater management and
sanitary disposal requirements. The appropriate disturbance area has been identified to allow
for required storm and sanitary facilities. The applicant has shown an approvable system for
intercepting stormwater runoff from the neighboring properties that discharge water onto the
development site and managing it according to BES stormwater management requirements
(pollution reduction, flow control and disposal), as determined necessary by the Hearings
Officer under LU 07-158286.
The applicants and the above findings have shown that the proposal meets the applicable
approval criteria with conditions. Therefore, this proposal should be approved, subject to the
conditions identified below.
ADMINISTRATIVE DECISION
Approval of an Environmental Review for:
Construction of a single-dwelling house, detached garage, driveway and turn-around,
associated soil test pits, stormwater planters, stormwater outfall, and utility connections within
the Environmental Conservation and Protection overlay zones, in substantial conformance with
Exhibits C.3 through C.8, as modified, signed and dated by the City of Portland Bureau of
Development Services on February 2, 2011. Approval is subject to the following conditions:
A.

All permits: Copies of the stamped Exhibits C.3 through C.8 from LU 09-173706 EN M
and Conditions of Approval listed below, shall be included within all plan sets submitted for
permits (building, grading, Site Development, erosion control, etc.). These exhibits shall be
included on a sheet that is the same size as the plans submitted for the permit and shall
include the following statement, "Any field changes shall be in substantial
conformance with approved Exhibits C.3 through C.8.”

B. Temporary construction fencing shall be installed according to Section 33.248.068 (Tree
Protection Requirements), except as depicted on the Construction Management Plan, or as
required by inspection staff during plan review and inspection stages.
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1. No mechanized construction vehicles are permitted outside of the approved “Limits of
Construction Disturbance” delineated by the temporary construction fence. All planting
work, invasive vegetation removal, and other work to be done outside the Limits of
Construction Disturbance, shall be conducted using hand held equipment.
2. The outfall and sanitary sewer line shall be constructed using hand held equipment, or
directional boring,
3. At permit review time the applicant shall complete the following, subject to BES
approval:
a. At the time of building permit, more detailed information about the proposed slope
and conveyance of the 6-inch outfall pipe shall be submitted to ensure that
stormwater flows will be appropriately conveyed.
b. The applicant has proposed to construct a 204 SF vegetated stormwater planter with
a depth of 12 inches, which has been determined acceptable to manage stormwater
runoff from this project through this land use review. At building permit review the
applicant shall show a planter with equivalent volume that is appropriately designed
to be installed at the proposed, sloped location. The disturbance area identified
under this land use review shall be maintained.
c. Building plans for this project shall include a detailed site utility plan, which shows
proposed and existing sanitary connections and stormwater management that meets
the requirements of the Stormwater Management Manual in effect at the time of
permit submittal.
d. Connection to the public sanitary sewer in the public right-of-way shall follow BES'
"Rules of Connection" and meet the standards of the City of Portland's Sewer and
Drainage Facilities Design Manual. The Design Manual is on the internet at
www.portlandonline.com/bes/, and contains the “Rules of Connection” in Appendix
H.
C. A total of 15 trees, and 390 shrubs selected from the Portland Plant List, shall be planted,
in substantial conformance with Exhibits C.8 Mitigation Plan.
1. The applicant shall plant the diversion swales with native riparian vegetation, selected
from the Portland Plant List, as approved by BES.
2. Plantings shall be installed between October 1 and March 31 (the planting season).
3. Prior to installing required mitigation plantings, non-native invasive plants shall be
removed from all areas within 10 feet of mitigation plantings, using handheld
equipment.
4. All mitigation and remediation shrubs and trees shall be marked in the field by a tag
attached to the top of the plant for easy identification by the City Inspector. All tape
shall be a contrasting color that is easily seen and identified.
5. After installing the required mitigation plantings, the applicant shall request inspection
of Permanent Erosion Control Measures (IVR 210) by the Bureau of Development
Services, who will confirm that all required mitigation plantings have been installed. A
letter of certification from the landscape professional or designer of record may be
requested by the Bureau of Development Services to document that the plantings have
been installed according to the approved plans.
D. An inspection of Permanent Erosion Control Measures shall be required to document
installation of the required mitigation plantings.
1. The Permanent Erosion Control Measures inspection (IVR 210) shall not be approved
until the required mitigation plantings have been installed (as described in Condition C
above);
--OR-2. If the Permanent Erosion Control Measures inspection (IVR 210) occurs outside the
planting season (as described in Condition C above), then the Permanent Erosion
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Control Measures inspection may be approved prior to installation of the required
mitigation plantings – if the applicant obtains a separate Zoning Permit for the purpose
of ensuring an inspection of the required mitigation plantings by March 31 of the
following year.
E. The land owner shall monitor the required plantings for two years to ensure survival and
replacement as described below. The land owner is responsible for ongoing survival of
required plantings beyond the designated two-year monitoring period. The landowner shall:
1. Provide a minimum of two letters (to serve as monitoring and maintenance reports) to
the West Portland Park Neighborhood Association, and to the Land Use Services
Division of the Bureau of Development Services (Attention: Environmental Review LU
09-173706 EN M) containing the monitoring information described below. Submit the
first letter within 12 months following approval of the Permanent Erosion Control
Inspection of the required mitigation plantings. Submit subsequent letters every 12
months following the date of the first monitoring letter. All letters shall contain the
following information:
a. A count of the number of planted trees that have died. One replacement tree must
be planted for each dead tree (replacement must occur within one planting season).
b. The percent coverage of native shrubs and ground covers. If less than 80 percent of
the mitigation planting area is covered with native shrubs or groundcovers at the
time of the annual count, additional shrubs and groundcovers shall be planted to
reach 80 percent cover (replacement must occur within one planting season).
c. A list of replacement plants that were installed.
d. Photographs of the mitigation area and a site plan, in conformance with approved
Exhibit C.8 Proposed Mitigation Plan, showing the location and direction of photos.
e. A description of the method used and the frequency for watering mitigation trees,
shrubs, and groundcovers for the first two summers after planting. All irrigation
systems shall be temporary and above-ground.
f. An estimate of percent cover of invasive species (English ivy, Himalayan blackberry,
reed canarygrass, teasel, clematis) within 10 feet of all plantings. Invasive species
must not exceed 20 percent cover during the monitoring period.
F. Failure to comply with any of these conditions may result in the City’s reconsideration of
this land use approval pursuant to Portland Zoning Code Section 33.700.040 and /or
enforcement of these conditions in any manner authorized by law.
Note: In addition to the requirements of the Zoning Code, all uses and development must
comply with other applicable City, regional, state and federal regulations.
This decision applies to only the City's environmental regulations. Activities which the City
regulates through PCC 33.430 may also be regulated by other agencies. In cases of overlapping
City, Special District, Regional, State, or Federal regulations, the more stringent regulations
will control. City approval does not imply approval by other agencies.
Staff Planner: Stacey M Castleberry
Decision rendered by: ____________________________________________ on February 2, 2011
By authority of the Director of the Bureau of Development Services

Decision mailed: February 4, 2011
About this Decision. This land use decision is not a permit for development. Permits may be
required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
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Procedural Information. The application for this land use review was submitted on
November 25, 2009, and was determined to be complete on April 28, 1010.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore this
application was reviewed against the Zoning Code in effect on November 25, 2009.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant waived the 120day review period, as stated with Exhibit A.7. The 120 days will expire on: April 28, 2011.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed to the Hearings Officer, which will
hold a public hearing. Appeals must be filed by 4:30 PM on February 18, 2011 at 1900 SW
Fourth Ave. Appeals can be filed Tuesday through Friday on the first floor of the Development
Services Center until 3 p.m. After 3 p.m. and Mondays, appeals must be submitted to the
receptionist at the front desk on the fifth floor. An appeal fee of $250 will be charged. The
appeal fee will be refunded if the appellant prevails. There is no fee for ONI recognized
organizations appealing a land use decision for property within the organization’s boundaries.
The vote to appeal must be in accordance with the organization’s bylaws. Low-income
individuals appealing a decision for their personal residence that they own in whole or in part
may qualify for an appeal fee waiver. In addition, an appeal fee may be waived for a low income
individual if the individual resides within the required notification area for the review, and the
individual has resided at that address for at least 60 days. Assistance in filing the appeal and
information on fee waivers is available from BDS in the Development Services Center. Fee
waivers for low-income individuals must be approved prior to filing the appeal; please allow 3
working days for fee waiver approval. Please see the appeal form for additional information.
The file and all evidence on this case are available for your review by appointment only. Please
call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503-823-7617,
to schedule an appointment. I can provide some information over the phone. Copies of all
information in the file can be obtained for a fee equal to the cost of services. Additional
information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning
Code is available on the internet at www.portlandonline.com.
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Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Hearings Officer is final; any
further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21 days
of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact LUBA at
550 Capitol St. NE, Suite 235, Salem, Oregon 97301, or phone 1-503-373-1265 for further
information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Hearings Officer an
opportunity to respond to it, that also may preclude an appeal to LUBA on that issue.
Recording the final decision.
If this Land Use Review is approved the final decision must be recorded with the Multnomah
County Recorder. A few days prior to the last day to appeal, the City will mail instructions to
the applicant for recording the documents associated with their final land use decision.
• Unless appealed, The final decision may be recorded on or after February 22, 2011 – (the
first weekday following the last day to appeal).
• A building or zoning permit will be issued only after the final decision is recorded.
The applicant, builder, or a representative may record the final decision as follows:
• By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope.
•

In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to the
County Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR
97214. The recording fee is identified on the recording sheet.

For further information on recording, please call the County Recorder at 503-988-3034
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
• All conditions imposed herein;
• All applicable development standards, unless specifically exempted as part of this land use
review;
• All requirements of the building code; and
• All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement
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1.
2.
3.
4.
5.
6.

B.
C.

D.

E.

F.

G.

Environmental Review Narrative
Copy of applicant’s Environmental Review Powerpoint presentation
Message from Applicant changing contact
Administrative Decision for LU 07-158286 EN M
Hearings Officer Decision on Appeal for LU 07-158286 EN M
Letter to Hearings Officer describing stormwater disposal onto Davis Property from
neighbors’ property for LU 07-158286 EN M
7. 120-day Extension
8. Stormwater Management Report for LU 09-173706 EN M
9. Stormwater Management Report (Revised) for LU 09-173706 EN M
10. Geotechnical Report for LU 09-173706 EN M
11. Letter from Applicant
12. Supplemental Stormwater information
13. Chronology
Zoning Map (attached)
Plans/Drawings:
1. Existing Conditions
2. Site Survey Showing Location of Neighbors’ Storm Drain Lines
3. Proposed Development Plan (attached)
4. Elevations
5. Construction Management Plan (attached)
6. Storm Water Management Plan (attached)
7. Stormwater Planter Detail
8. Mitigation Plan (attached)
9. Stormwater basin map
Notification information:
1. Mailing list
2. Mailed notice
3. Mailing list for REVISED Notice
4. Mailed Revised notice
Agency Responses:
1. Message from Oregon Department of Fish and Wildlife
2. Fire Bureau
3. Bureau of Environmental Services
4. BDS Land Use Services
5. Site Development Review Section of BDS
6. Site Development Review Section of BDS
7. Portland Water Bureau
8. Fire Bureau
9. Bureau of Environmental Services
10. Bureau of Transportation Engineering and Development Review
11. BDS Life Safety
12. Agency Response summary
Correspondence:
1. William Jones
2. Kathy Wills
3. West Portland Park Neighborhood Association
4. West Portland Park Neighborhood Association
5. William Jones
6. West Portland Park Neighborhood Association
Other:
1. Original LU Application
2. Site History Research
3. Background information about stormwater complaint
4. Notice of Stormwater Violation #SC 09-105954
5. Compliance Request—Stormwater #VI 09-119643
6. Notice of Enforcement Penalty #VI 09-119644
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7. Notice of Enforcement Penalty # VI 09-119645
8. Letter of Incomplete application LU 09-173706
9. Case Contact Sheet

The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior
to the event if you need special accommodations. Call 503-823-7300 (TTY 503823-6868).

