Date:
To:
From:

June 16, 2014
Interested Person
Sylvia Cate, Land Use Services
503-823-7771 / Sylvia.Cate@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood.
The reasons for the decision are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you
can appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 14-123924 AD
GENERAL INFORMATION
Applicant/owner:

Gail and Ronald J Cowan
2235 SE Salmon St
Portland, OR 97214

Site Address:

2235 SE SALMON ST

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:

BLOCK 9 LOT 2 EXC NLY 36', TILTONS ADD
R835603190
1S1E02AD 07700
3132

Neighborhood:
Business District:
District Coalition:

Buckman, contact Matthew Kirkpatrick at 503-236-6350.
None
Southeast Uplift, contact Bob Kellett at 503-232-0010.

Zoning:

R5, Single Dwelling Residential 5,000

Case Type:
Procedure:

AD, Adjustment
Type II, an administrative decision with appeal to the Adjustment
Committee.

Proposal:
In 2008, the applicant received an approval of an Adjustment to reduce the rear and side
setbacks for a new, larger attached garage to replace an existing attached garage in the same
location. After the garage was constructed, the applicant created an outdoor patio area atop the
flat roofed garage. However, because the new garage was approved with reduced setbacks, the
patio must also receive an Adjustment approval to have reduced setbacks, as the garage was
approved as a garage, without the additional patio use being reviewed.
Therefore, the applicant requests an Adjustment to allow the rooftop patio to have the same
setbacks as the garage: 2 feet from the side property line along SE 23rd Avenue; and 2.5 feet
from the north property line. The applicant proposes to install panels of 3/16th inch thick
frosted tempered glass panels along the outside of the patio railing along the north side of the
garage, and realign an existing Wisteria shrub to grow along the inside of the patio railing so
that it will not grow into the adjacent neighbor’s yard, but continue to provide greenery. The
applicant also proposes to install planter boxes behind the railing and re-aligned wisteria, to
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provide additional distance between the north property line and proposed patio use. This will
place the patio use 2 feet from the east property line and 5.0 feet from the north property line.
After reviewing the public comments received, the applicant asked to place this application on
hold in order to consider the issues raised and respond to them. To that end, the applicant
submitted additional narrative and photographs, as well as a letter from one of the applicant’s
attorneys. The additional narrative and rebuttal also includes modifications to the original
proposal to address the concerns raised by the objecting neighbor as follows:
•

Because the northern neighbor has objected strenuously to the tempered glass as
unsafe [although the material would meet building code requirements], the applicant
has modified the original proposal to change the material to plexiglass that would allow
light to pass through but would be frosted or similar to obscure direct views through it;
and the plexiglass panel would be mounted on the inside of the existing railing of the
garage.

•

Behind the existing railing and plexiglass, the applicant proposes a second steel
structure the same height as the railing that will be utilized to support and retrain the
wisteria to grow over the roof of the garage instead of the edge of the garage because the
adjacent neighbor objects to the wisteria plant dropping leaves onto the 2.5 feet of the
applicant’s yard.

•

Because the northern neighbor objected strenuously to the ‘planter boxes’ which he
alleges will be ‘moveable’, the applicant has reiterated that these boxes will be
immoveable, 2 feet in height, and set back behind the support structure for the wisteria.
As a result, the useable living area of the patio, i.e. the space that can accommodate
humans walking or sitting, will be a total of 5 feet from the rear (north) property line.

•

The applicant notes that with the proposed plexiglass configuration, which includes the
plexiglass being flush with the patio floor, it will not be possible for any debris to be
blown or swept from the roof down to the northerly yard below.

Relevant Approval Criteria:
In order to be approved, this proposal must comply with the approval criteria of Title 33.
Adjustment requests will be approved if the review body finds that the applicant has shown
that approval criteria A. through F. of Section 33.805.040, Adjustment Approval Criteria, have
been met.

ANALYSIS
Background Summary
There have been a number of issues and concerns raised by a notified neighbor challenging the
appropriateness and timing of this Adjustment review because of a separate and ongoing
“adverse possession” litigation before the Multnomah County Circuit Court regarding the
location of the northerly property line of the subject site.
The attorney for the abutting neighbor immediately north of the site submitted a letter on
behalf of his client, claiming that the neighbor “… had acquired title to the strip of property
between the recorded line and the line created by the fence through adverse possession.” The
neighbor’s attorney notes that an offer was made to complete a lot line adjustment, but this
never occurred. Further, no evidence of a deed documenting any title transfer was included
with his letter.
Staff Comment: Staff concurs that no legal lot line adjustment was processed nor recorded, as
there are no county or city records indicating any change in the location of a property line for
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either lot. Furthermore, the legal descriptions of both lots and a recorded survey submitted by
the applicant demonstrate that the subject site is as exactly as described in the legal
description [i.e., TILTONS ADD, BLOCK 9, LOT 2 EXC NLY 36'] which also happens to inversely
match the legal description of the abutting property to the north [i.e., TILTONS ADD, BLOCK 9,
NLY 36' OF LOT 2]. Both a code compliance officer and BDS Land Use Services staff assigned to
this review have conducted multiple site visits and have examined the placement of survey pins
demarking the boundary of the subject site. These pins appear to be consistent with the
recorded survey and the legal description for the subject site.
Regardless of where the northerly neighbor thinks the property line is, for the City’s purposes,
the property line is exactly where it is indicated on the site plans for both the 2008 Adjustment
application and this current request: the subject site is 45.61 feet wide, and the original Lot 2
was 100 feet in depth. Given that the subject site excludes the northerly 36 feet, the subject
site is 64 feet in depth. This matches the tax map used in the 2008 review, and matches the
tax map [see Exhibit G-5] for the current application. The site plans scale the subject lot to be
64 feet deep.
Further, the applicant also submitted a Notice addressed to him from the City of Portland
Bureau of Transportation that hazards exist in the sidewalk abutting 2235 SE Salmon along
the SE 23rd frontage and must be repaired. Attached to the notice is Affidavit #73543 which
includes a map of the SE 23rd frontage, indicating a raised opening in the sidewalk. The
dimensions shown also match the tax map and legal description, i.e., that the subject site is 64
feet deep. With nothing recorded against either property indicating a shift in the disputed
property line, and a recorded survey and legal description that matches the tax map, the City
will process this Adjustment application based on the survey, the legal description and the
scaled site plans.
The neighbor’s attorney further asserts that the 2008 Adjustment for the replacement garage is
in error, because staff did not use ‘the legal boundary line that was established through
adverse possession’. This is not correct. A full audit of the 2008 case file reveals that the
assigned staff relied on the legal description, tax map and scaled site plans that match exactly
the boundaries of the subject site that were in effect in 2008 and remain in effect today.
Regardless, any dispute regarding the facts and approval in the 2008 Adjustment are moot. The
adjacent neighbor was notified of the Adjustment in 2008, did not comment, and did not appeal
the decision. The garage is approved to be where it is located and the 2008 Adjustment was
recorded with Multnomah County and thus will run with the land. The statement by the
neighbor’s attorney that the 2008 Adjustment request was for the new garage to be set back
from an unrecognized property line is not accurate. The Notice, Decision, zoning map and site
plans all describe that the setback is from the original, existing and City recognized property
line. Further, the garage is located, as allowed, by the approved 2008 setback Adjustment.
Further, this Adjustment application is not the appropriate venue for resolving property line
disputes. It is clear to staff that a dispute exists. However, staff notes that without a recorded
Property Line Adjustment [PLA] or similar legal instrument documenting that the property line
has moved, the City will not recognize an alternative property line that someone believes is in a
different location without any recorded land use process [PLA] that is required by Title 33 to
move a property line.
If the property line dispute is resolved and this resolution results in a further reduction in the
setback for the garage and patio, the applicant would be subject to a second Adjustment review
to ‘re-adjust’ the setback from the repositioned property line. However, that resolution is not
completed, and therefore to describe the property line movement in the past tense is not
accurate. Therefore the applicant has correctly requested an Adjustment from the northerly
property line for the patio atop the replacement garage.
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Site and Vicinity: The 2,940 square foot corner lot is located on the northeast corner of the
intersection of SE 23rd Avenue and SE Salmon Street. The site is developed with a 2,617
square foot, two-story single-dwelling residential structure, originally built in 1903, and a
single car garage constructed circa 2008 located at the northeast corner of the home.
For purposes of this review, the “immediately surrounding area” is bounded by SE Yamhill, SE
25th, SE Main and SE 21st Avenue. Although the immediately surrounding area is zoned R5,
with a small sliver of R2.5 zoning along the SE Yamhill frontage, a number of non conforming
apartment buildings, duplexes and four-plexes exist. Most of the homes in the immediate area
were built at the turn of the century, while a number of the apartments were constructed in the
1960s. The block that contains the site has two apartment buildings, built circa 1966, a single
dwelling home, built in 1892, the applicant’s house, built in 1905, and the north neighbor’s
house, built in 1913.
In this location, both SE 23rd Avenue and SE Salmon Street are considered local service streets
and local service walkways. SE 23rd is improved with a 10-foot planting strip, 6-foot sidewalk,
and retains an additional 2-foot right-of-way behind the sidewalk. On-street parking is
available on both streets. Other lots in the immediate vicinity are developed with singledwelling, detached residential structures which are typically larger, 2-story homes built in the
late 1800s to early 1900s. There are also a number of multi-unit residential structures located
nearby, and a few examples of ‘in-fill’ houses.
The general area has many examples of patio areas atop flat roofed garages. Many photographs
were submitted by the applicant showing examples; additional photos submitted [in opposition]
also demonstrate that this particular configuration [deck or patio area atop flat garage roofs]
are relatively common in the neighborhood. Staff visits to the site and to the general
neighborhood area confirms that there are a fair number of such garages, as well as second
story decks and similar outdoor living areas throughout the neighborhood.
Zoning: The site lies within the R5, Single Dwelling Residential 5,000 zone. The single-dwelling
zones are intended to preserve land for housing and to provide housing opportunities for
individual households. The zones implement the comprehensive plan policies and designations
for single-dwelling housing.
Land Use History: City records indicate that one prior land use review approved the following:
•

LU 08-131843 AD approved a reduced setback from 5 feet to 2.5 feet from the rear
[northerly] property line, and a reduced garage entrance setback from the side [easterly]
property line from 18 feet to 2 feet. The approval includes two conditions of approval:
one, that a single garage door must be installed so that it will not obstruct nor encroach
into the pedestrian corridor during operation; and that the garage must be used only as
a single car garage.

A “Notice of Proposal in Your Neighborhood” was mailed April 16, 2014.
Agency Review: The following Bureaus have responded with no issues or concerns:
•
•
•
•
•
•

Bureau of Environmental Services
Bureau of Transportation Engineering
Fire Bureau
Site Development Section of BDS
Bureau of Parks-Forestry Division
Water Bureau.
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Neighborhood Review: A total of five written responses have been received from notified
property owners in response to the proposal. Four of the letters support the Adjustment
request; one neighbor opposes the request.
The four letters in support include comments that the patio area atop the garage is a creative
way to provide outdoor space without changing the existing footprint of the structure; that the
garage is a much appreciated improvement that is in keeping with the architecture of the
house; and is an improvement that still keeps the feeling of the old neighborhood. All four
letters of support note that each author lives across the street or nearby and have watched the
applicant improve and maintain the property. Three of the letters comment on how much they
enjoy the wisteria vine the applicant has planted to provide a vegetative screen around the
patio area. Two of the letters further note that instances when the applicant and or guests are
enjoying the patio area that it is a low key and quiet activity.
The fifth packet of testimony opposes the request. This testimony is submitted by the abutting
neighbor to the north of the site where one of the two adjustments are requested, and arguably
would be the most impacted by a reduced setback for the patio. The neighbor in opposition
raises the following issues:
•

Narrow 10-foot by 35 foot strip of land abutting the northerly property line “…is the only
yard I have. I removed my old driveway so I could have this tiny green space.” [Page 6,
PowerPoint w/ photo.]

Staff Comment: While a patio/deck area exists within the side setback on this adjacent
property, the patio/deck area is in the area of a former driveway. Removing a driveway and an
associated on-site parking space requires a building permit [in part so that PBOT can close the
associated curb cut which prevents a car from parking within the curb cut and hanging over
the sidewalk or into the street]. This condition was noticed multiple times during multiple staff
site visits. Legally removing the driveway would trigger a Land Use Adjustment application to
remove the one required on-site parking space, per 33.266.110.C., and Tables 266-1 & 2, as
this property is not within 500-feet of a transit street that provides 20 minute peak hour transit
service. Staff notes that while the opposing neighbor’s lot is undersized and non-conforming, it
nonetheless has two side yards and a back yard, including a back yard deck.
•

Photo of applicant’s garage during construction with comment: “It’s pretty clear to see
the loss of light and air when a 6 foot high fence is replaced by an 11 foot high wall.
This is not a reasonable relationship between two residences and it reduced our outdoor
living options.” [Page 7, PowerPoint w/ photo.]

Staff Comment: This objection appears to be regarding the garage, itself, which was approved to
be built with a 2.5 foot reduced setback via LU 08-131843 AD. The opposing neighbor received
notice of that Adjustment request and did not object nor appeal that decision. Additionally,
based on the location of the applicant’s property line, it appears that a portion of the neighbor’s
previously mentioned outdoor living area is on the applicant’s property.
•

“The City gave… permission to build just the garage but they added this 18-foot high
outdoor living space towering over my yard with no visible setback.” [Page 10,
PowerPoint w/ photo.]

Staff Comment: The garage is 11 feet in height, and the applicant has placed temporary black
panels atop the garage for two reasons: to provide the northerly neighbor additional privacy, as
well as to demonstrate the height of the originally proposed gabion walls that the applicant
offered as mitigation for the patio at a reduced setback. The black panels are to be removed
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once this Land Use Review is finalized. The present day exterior shot showing both houses
demonstrates that there is a visible setback between the garage and the adjacent house to the
north.
•
•

“Loss of light and air in my yard… It’s easy to see how the … 18-foot high rooftop patio
blocks out light as the side of my house is lit up, while the yard is dark.” [Page 26,
PowerPoint w/ photo].
“This picture shows how much light and air are blocked in my yard with the Cowan’s
18-foot high walled patio.” [Page 28, PowerPoint w/ photo.]

Staff Comment: The photo on page 26 appears to have been taken relatively early in the
morning, given the angle of light and shadows. However, the largest amount of shade appears
to be from an unpermitted and over height (8-foot) fence that the neighbor built along his front
property line. The Zoning Code limits the height of fences within a front setback to a maximum
of 3 ½ feet. The existing fence requires a permit and an approved Adjustment review to be
above the allowed maximum height. The photo on page 28 was taken before the applicant
installed the temporary black panels, so there is no 18-foot high wall. Regardless, the shade
shown in the picture comes from the neighbor’s own 8-foot high front fence and from a mature
tree located behind the subject garage on the site.
Additional commentary from the opposing neighbor and his attorney that is relevant to the
applicable approval criteria are discussed, below, in the findings.

ZONING CODE APPROVAL CRITERIA
33.805.010 Purpose (Adjustments)
The regulations of the zoning code are designed to implement the goals and policies of the
Comprehensive Plan. These regulations apply city-wide, but because of the city's diversity,
some sites are difficult to develop in compliance with the regulations. The adjustment review
process provides a mechanism by which the regulations in the zoning code may be modified if
the proposed development continues to meet the intended purpose of those regulations.
Adjustments may also be used when strict application of the zoning code's regulations would
preclude all use of a site. Adjustment reviews provide flexibility for unusual situations and
allow for alternative ways to meet the purposes of the code, while allowing the zoning code to
continue providing certainty and rapid processing for land use applications.
33.805.040 Approval Criteria
Adjustment requests will be approved if the review body finds that the applicant has shown
that approval criteria A. through F. below have been met.
A. Granting the adjustment will equally or better meet the purpose of the regulation to be
modified; and
Findings: The applicant requests two adjustments to allow a patio area atop of a
garage rebuilt circa 2008 with approved adjustments to reduce the setbacks for the
garage to 2.5 feet from the north property line and 2 feet from the east property line.
The reconstructed garage was built in the architectural vernacular of garages built
in the early 1900s; i.e. the same era as the existing house was built. Consequently,
like many of the garages in the immediate neighborhood, the garage was built with a
flat roof. Approximately 18 months after the reconstructed garage was completed,
the applicant added pavers to the flat roof and created a patio area, similar to a
number of other flat-roofed garages in the immediate neighborhood.
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For purposes of this review, the “neighborhood” includes the lands within the
boundaries for the Buckman Neighborhood, which is bounded by E. Burnside to the
north, SE 28th to the east, SE Hawthorne to the south, and the Willamette River to
the west. Staff notes that the far west area of the neighborhood lies within the
Central Eastside/Central City Plan District and is predominantly zoned IG1 and
EXd, with few single dwelling residences remaining west of SE 12th.
For a more localized analysis based on the “immediately surrounding neighborhood”
staff drew a 400 foot radius from the site in all directions which includes the
boundaries previously described: SE Yamhill, SE 25th, SE Main and SE 21st Avenue.
[See Exhibit G-5].
The purpose for setback regulations is found at 33.110.220.A. which states:
A. Purpose. The setback regulations for buildings and garage entrances serve
several purposes:
• They maintain light, air, separation for fire protection, and access for fire
fighting;
• They reflect the general building scale and placement of houses in the city's
neighborhoods;
• They promote a reasonable physical relationship between residences;
• They promote options for privacy for neighboring properties;
• They require larger front setbacks than side and rear setbacks to promote
open, visually pleasing front yards;
• They provide adequate flexibility to site a building so that it may be
compatible with the neighborhood, fit the topography of the site, allow for
required outdoor areas, and allow for architectural diversity; and
• They provide room for a car to park in front of a garage door without
overhanging the street or sidewalk, and they enhance driver visibility when
backing onto the street.
Rear Lot Line Adjustment to 2.5 feet for patio area
With the revised configuration of plexiglass, Wisteria retraining, and immovable
planter boxes, the proposed patio area will continue to maintain light, air and
separation for fire protection and access for firefighting because of the significant
separation from the adjacent house to the north. There is no significant change in
access to air because there is no change to the footprint of the existing garage.
Additionally, the Fire Bureau responded with no concerns regarding the proposal
[Exhibit E-4].
The proposed patio does not result in a change to the existing separation between the
garage and the house to the north. In fact, there is a significant amount of space
already existing between these two structures. Staff measured this distance in the
field between the northern garage wall to the south side of the stone pillar at the
southeast corner of the neighbor’s front porch. The separation distance between the
garage and the adjacent front porch pillar is 9 feet 8 inches as measured parallel with
the east property line. The stonework of the pillar base bumps out from the wall of the
house by a couple of inches. As both properties are within the R5 zone, which
requires 5 foot side and rear setbacks, even with the prior 2.5 foot setback reduction
as approved via LU 08-131843 AD, the separation between structures is only 4 inches
shy of the intended minimum 10-foot separation between buildings that results from
the 5 foot setback standard in the R5 zone.
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With the revised proposal, the ‘activity area’ of the patio atop the garage will be set
back an additional 2.5 feet such that the distance between the useable patio area
and the adjacent front porch will be no less than 14 feet 8 inches. [Setback equals 2
feet 6 inches, as originally approved for the garage, plus additional 2 feet6 inches =
5 feet plus the existing separation of 9 feet 8 inches results in 14 feet 8 inches of
total separation between the neighbor’s front porch and the active area of the
rooftop patio.]
The neighbor to the north notes that his lot is nonconforming in size, at 1,620
square feet. This lot is less than the minimum required in the R5 zone under
current zoning regulations. Nonetheless, even with the diminutive lot, the house has
generous separation from surrounding buildings, as it is built with a nonconforming
front setback which places the house close to the SE 23rd frontage, resulting in a
larger backyard area than would have resulted from a conforming 10 foot front
setback. However, the neighbor objects to the loss of air and light reaching his south
side yard, as compared to the conditions that existed before the replacement garage
was constructed. While it is true that the 11 foot high wall of the garage blocks more
light than the previously existing 6 foot fence, the garage was approved by the City
to be located where it is via case file LU 08-131843 AD. The Adjustment request
received no opposition, was not appealed and is now recorded with Multnomah
County.
The current proposal, to allow an outdoor patio area atop the garage adds little bulk
to the garage wall, and is intended to allow the passage of light yet still provide
additional privacy the neighbor desires. Considering that the active patio area, with
mitigation, will be 5 feet from the property line, the patio use will be completely
outside the required rear setback. This revision to the patio proposal, in addition to
the existing 9 feet 8 inches of separation between the garage and the adjacent
house, will maintain light and air to the northern neighbor’s south side yard.
Because of the existing separation between the applicant’s garage and the home to
the north, the proposal to add a patio atop the garage will continue to reflect the
general building scale and placement of houses in the Buckman inner southeast
neighborhood. The surrounding neighborhood is generally densely built, with
structures pushed up against or close to rear and/or lot lines, and therefore the
proposal is not out of character with this development pattern. Exhibit G-6 depicts
the pattern of building footprints in the immediate neighborhood, as well as
demonstrates the mixture of multi and single dwelling structures in the surrounding
3-block area.
The revised proposal will result in the northerly 2 ½ feet of patio area to be
occupied as follows: first, the existing wrought iron railing; then a series of
plexiglass panels with a frosted or similar treatment mounted behind the railing;
next, the wisteria vine will be repositioned and trained to grow along a half inch
tubular steel frame which will be located behind the plexiglass panels and at the
same height as the wrought iron railing, and finally, a series of 3 planter boxes 7
feet long and 2 feet high that will be set back 1 foot from the north roof parapet.
The fixed planter boxes will be 18 inches wide and run along the length of the
northerly edge of the garage roof/patio area. The planter boxes are proposed to be
made out of interlocking 4 x 4s, which in combination with their size will be too
heavy to be moved. This additional space will result in the livable/active patio area
encroaching into the 5-foot setback by a total of 0 inches. The visual effect will
remain consistent with the general building scale and placement of houses in the
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immediate neighborhood because there will be no change in separation between the
garage and adjacent house, and there will be an additional separation between the
patio area and the adjacent house.
Given the existing 9 foot 8 inch separation between the garage and the house to the
north, with the additional 2 ½ foot patio setback from the north side of the garage,
the proposal will continue to promote a reasonable physical relationship between
residences, as there will be 14 feet 8 inches between the activity on the patio and
the activity on the northerly neighbor’s front porch. It also follows that any activity
on the patio will also be no less than 14 feet 8 inches from any of the south-facing
windows of the home to the north. Because of the general development pattern in
this inner southeast neighborhood, there are frequent examples of older homes
having less than 10 feet of separation between them. One does not have to look far
to see such an example, as the distance between the applicant’s home and the home
adjacent to the west totals 9 feet as measured by the applicant. The applicant’s
house has an 8-foot setback from the shared (west) lot line. As referenced above,
Exhibit G-6 depicts the generally tight development pattern in this area; there are
many examples of older homes with less than a full 10-foot separation between
them. In summary, because the overall separation of the patio area from the
adjacent house to the north exceeds 10 feet, the proposed adjustment requested for
the patio area continues to promote a reasonable physical relationship between
residences.
The neighbor to the north notes that because the garage patio is elevated, it
increases the invasion of his privacy. The patio area is 11 feet above grade atop the
garage. The topography between the applicant’s lot and the lot to the north is such
that the northerly neighbor’s lot is gently uphill from the applicant’s. With the patio
area at 11 feet above grade and the neighbors front porch being on average
4 ½ feet above grade the difference in height of these two outdoor activity areas is in
the range of 5 to 5 ½ feet, not the 18 feet that the neighbor cites in his objections.
Staff notes that with the revisions to the proposal, the active use area of the patio is
separated from the neighbor’s house at least 14 feet 2 inches, which exceeds the 10foot expected building separation resulting from the Code required 5-foot setbacks
on each lot. With the revisions to the proposal, the applicant has addressed several
of the concerns raised by the neighbor. The applicant proposes to install plexiglass
panels behind the north and west patio railing with a finish that allows light to pass
through, but with frosting or similar treatment to obscure direct views toward the
north neighbor’s yard and house. After consulting with gardeners familiar with the
habits of wisteria, [Exhibit A-8, rebuttal at Page 42] the applicant proposes to install
a sturdy ½ inch tubular steel frame with minimal bulk to retrain the Wisteria to
grow along the frame and away from the north garage parapet. The revision includes
permanent planter boxes that will be an additional 18 inches wide, which results in
the active area of the patio occurring at 5 feet from the north property line, and 14
feet 8 inches separation from the patio use and the abutting residence to the north.
The applicant submitted a number of photographs of views of the neighbor’s side yard
and porch taken from their kitchen and living room windows, which are set back from
the north property line 9 feet. With the additional height above the garage roof, even
from this distance, with the proper angle, direct views into the side yard can be
obtained [Exhibit A-8, rebuttal, page 29 and A-8, rebuttal, page 56]. Similarly,
photographs from the living room window toward the front porch can have a sight line
down to the porch, however the existing garage roof top and Wisteria blocks part of
that view. The objecting neighbor submitted photographs embedded in a PowerPoint
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presentation demonstrating that the Wisteria and patio area and applicant can be
seen through his south facing windows and from his front porch. One photograph in
particular is of the wisteria through the neighbor’s bathroom window with the blinds
raised [Exhibit F-5, PowerPoint, page 39].
The neighbor notes that “…the patio was so invasive to my privacy that I had to
install one-way privacy filters on all south facing windows. These filters also cut out
light making my house much darker than it should be.” [Exhibit F-5, page 35].
The neighbor notes he feels a lack of privacy on his front porch because of the patio
and therefore installed 4 old windows retro-fitted with one-way glass and hung from
the south facing roof rafter of the front porch. [Exhibit F-5, page 36].
Another photograph is a view from the neighbor’s bedroom window. The PowerPoint
notes that the photo is “…the exact view from my bedroom window. This is precisely
what an 18 foot high patio with railing/panel looks like from inside my house.”
[Exhibit F-5, page 37].
As discussed above, the separation between the patio and the south façade of the
neighbor’s house is no less than 9 feet 8 inches, only 4 inches shy of the 10 foot
separation between buildings anticipated per the zoning code. A reduction in the
separation of 4 inches will not have a significant adverse impact on privacy. With
the revisions that includes light transparent but sight obscuring panels, a relocation
of the wisteria plant off of the north garage parapet, and additional separation
distance that results in 14 feet 8 inches between uses, the proposal promotes better
options for privacy. The south facing windows access to light will be improved over
existing conditions, because the wisteria will be repositioned further away from the
property line. Both of these changes will increase the access to light. However, the
wisteria will still provide a visual green buffer that allows filtered light to pass
through and transparent but sight obscuring panels will provide additional privacy
over existing conditions.
Based on the additional separation distance provided by the proposed planters and
the mitigating design features [privacy panels, retrained wisteria], the revised
proposal will promote options for privacy for neighboring properties.
Setbacks also require larger front setbacks than side and rear setbacks to promote
open, visually pleasing front yards. The proposal requests Adjustments to the side
and rear setbacks. The proposal will not change the existing front yard of the site.
The location of the garage was previously approved via case file LU 08-131843 AD.
The current proposal requests Adjustments to the side and rear property lines for a
patio area atop the flat roofed garage. As noted by the applicant and the objecting
neighbor, flat roofed garages are common in the neighborhood and patio decks atop
garages are also relatively common in the neighborhood. Thus, the proposed patio is
compatible in style with the surrounding development forms in the neighborhood.
The revised proposal places the active area of the patio 4 feet 6 inches from the
north property line, which will result in 14 feet 8 inches separation between
residential uses.
The applicant notes that his lot is also undersized for the R5 zone, at 2,940 square
feet. The applicant further notes that the subject site has a small front yard, which
is terraced and landscaped. The terracing wraps around the corner of the house and
creates a small uphill sloping and terraced side yard along SE 23rd Avenue. Because
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of the uphill slopes, terracing and landscaping, the applicant notes that the only flat
and useable outdoor area on the subject site is the patio atop the garage. The
subject lot is typical of many developed at the turn of the century: while the land
form slopes uphill to the north, the topography of the lot was graded to slope
upwards several feet to the foundation of the house, which sits higher above the
sidewalk than would if the lot and land form were flat.
The proposed patio area atop the garage is a compatible use with the residential
neighborhood, while the prior approved location of the garage was found to be
compatible development with the neighborhood [Exhibit G-3, case file LU 08-131843
AD.] The garage location has not changed and continues to be compatible with the
neighborhood. With the revisions to the original proposal, the patio use will be
further separated from the house to the north by more than the 10 feet anticipated
by the zoning code. The revisions propose additional elements: light transmitting,
but sight-obscuring panels to further ensure privacy, and a steel support structure
set behind the existing railing and panels in order to retrain the wisteria vine to
grow farther away from the north garage parapet. With these revised elements, the
proposal provides adequate flexibility to ensure that the patio use is compatible with
the neighborhood and yet allows for a non-required, but useable and accessible
outdoor area on the subject site.
The final purpose for setbacks is regarding garage entrance setbacks. As this
Adjustment is limited to the rooftop patio, with no change in the location of the
garage entrance, the purpose for the garage entrance setback is not applicable.
Based on the facts and evidence cited above and the balance of material in the
record, staff concludes that with the revisions to the original proposal which include
mitigation measures as discussed below, the adjustment request to reduce the
setback for the rooftop patio to 2 ½ feet from the north property line equally meets
the purpose of the setback requirements. With the mitigation measures, the active
patio area will be setback 5 feet from the north property line, providing separation of
the patio use and adjacent residence of 14 feet 8 inches. This criterion is met for the
Rear Setback Adjustment.
Side Lot Line Adjustment to 2 feet for patio area
The final purpose for setbacks is specifically in regards to the required setback
for garage entrances: They provide room for a car to park in front of a garage
door without overhanging the street or sidewalk, and they enhance driver visibility
when backing onto the street.
This purpose statement was already addressed for the garage entrance in the
previous 2008 Adjustment review. The patio is requested to meet the same side
setback as approved for the garage, with the patio area covering the full extent of
the garage roof, which includes a 2 foot eave overhang that is setback 2 feet from
the property line. (The 2008 Decision notes that the requested side setback was
originally proposed to be at 4 feet, but did not take into account the 2 feet of public
right of way behind the sidewalk. The Decision also notes a 2 foot eave, but in the
text, incorrectly attributes the eave overhang to the rear property line in the
proposal description correction. However, the stamped, signed approved plans
[Exhibit C-2; of case file LU 08-131843 AD] clearly shows the 2 foot eave at a 2 foot
setback from the side [SE 23rd Street] property line.)
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The setback of the patio area from the street and the public realm, at 2 feet, is
similar to many patio/decks atop flat roofed garages in the area. The objecting
neighbor notes that many of such garages are located in front of the main house,
unlike the subject garage, which faces a side lot line in part due to the subject site
being a corner lot. However, a small setback from the street and sidewalk provides
‘eyes on the street’ as well as providing some vertical separation from passers-by at
grade. This separation is modest and human in scale such that the potential exists
to engage in neighborly conversations and given the residential context these
interactions are encouraged, rather than hindered by the reduced 2-foot (east) side
lot line setback.
The reduced side setback along the east property line will maintain light, air,
separation for fire protection, and access for fire fighting. As noted previously, the
Fire Bureau has no objections to the proposal. As this setback is from the east
property line abutting a 60-foot wide public right of way, the reduced setback will
maintain light and air along the east [side] lot line. The patio use itself does not add
mass or bulk that could block light and air with the reduced setback.
As noted previously, the garage, and a patio/deck use atop a flat roofed garage
reflects the general building scale and placement within the neighborhood. The
reduced east [side] setback to 2 feet will not substantially change the existing
physical relationship between the patio area and the residences across the street.
Staff notes that 4 letters of support were from neighbors directly across the street
from the proposed patio area and reduced side setback. The letters mentioned
enjoyment of the ‘gorgeous wisteria’, the quality and care of integrating the new
garage into the existing architecture, the creative way to provide useable outdoor
space without expanding a building footprint, and the lack of any noise or other
disagreeable impacts from the applicant and guests enjoying the outdoors on the
patio. The letters indicate that the proposed patio and setbacks reflect the general
building scale and placement of similar decks and patios in the neighborhood. The
letters indicate that the proposed patio location will promote a reasonable physical
relationship between residences. No concerns were raised regarding privacy.
Furthermore, staff finds that the wisteria provides a vegetative screen and the
separation distance between the proposed patio and the homes to the east is
significant, as the SE 23rd Avenue right of way width is 60 feet.
Based on the above facts and evidence in the record, this criterion is met for the
Side Lot Line Adjustment.
B. If in a residential zone, the proposal will not significantly detract from the livability or
appearance of the residential area, or if in an OS, C, E, or I zone, the proposal will be
consistent with the classifications of the adjacent streets and the desired character of
the area; and
Findings: The site is in the R5, Residential 5,000 zone.
Side Lot Line Adjustment to 2 feet for patio area
Staff determined during a site visit that the garage was well built, and the wrought iron
railing around the garage roof appears to be a quality product that is visually
attractive. According to the neighbors directly east of, and across the street from the
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proposed patio area, they deem the patio attractive and a creative way to obtain
useable outdoor living area. Letters in support include the following comments:
“We support…and think this is a great improvement to the neighborhood.”
[Exhibit F-4].
“I…support…the beautiful outdoor living area they have created atop their garage…”
[Exhibit F-3].
“They have worked to create a deck that blends in well with the architecture of their
house. In fact it looks like it could have been there from the beginning.”
[Exhibit F-1].
For these reasons, staff concludes that the proposal to reduce the Side Lot Line
setback has no significant detracting impacts on the appearance of the residential
area.
These same letters, from neighbors to the east also include comments such as:
“I admire and applaud their creativity for taking the roof of the garage and
transforming it into useable living space. In this urban environment, it is exciting to
see someone eke out such a lovely patio without changing the footprint of the existing
structure.” [Exhibit F-3].
“…they have worked hard to improve their property in ways that still keep the feeling of
the old neighborhood. The roof deck… for the top of their garage is a good example.
Many of the houses here have very little outside space to relax and enjoy nature. This
deck would provide for them such a space. I do not see conflicts arising from its use…”
[Exhibit F-1].
All of the letters in support comment on the esthetics of the proposal, and that it is
“…a great improvement to the neighborhood.” [Exhibit F-4]. Comments also included
an appreciation for the wisteria, especially when in bloom; and that the property
overall is “…lovingly maintained and nice to look at.” [Exhibit F-2].
For these reasons, Staff concludes that the proposal to reduce the Side Lot Line
setback has no significant impacts on the livability of the residential area. This
criterion is met for the Side Lot Line Adjustment.
Rear Lot Line Adjustment to 2.5 feet for patio area
The abutting neighbor to the north has raised both appearance and livability concerns.
The opposing neighbor does not appreciate the wisteria; the neighbor writes that the
wisteria is an aggressive vine that drops leaves, blooms and similar detritus with
frequency. The neighbor objects to the messy habit of the wisteria and its light blocking
location along the north garage parapet. Further, the neighbor objects to the appearance
of the originally proposed tempered glass privacy panels, and the proposed mounting of
same on the outside of the existing wrought iron railing.
The applicant responded to these concerns by proposing to relocate and retrain the
wisteria to grow along a steel structure located behind the wrought iron railing. Before
proposing this revision, the applicant consulted with gardeners who have expertise in
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growing wisteria vines [Exhibit A-8, rebuttal page 42]. Although the neighbor states the
wisteria is too mature to be retrained, the applicant notes that the wisteria is relatively
young, and the consulting gardeners’ signed statement that given the age of the
wisteria, it can easily be retrained to grow along the proposed support placed behind
the railing.
Although tempered glass in deck railing applications can meet building code
requirements, the applicant addressed the neighbor’s concern and revised the proposal
to mount translucent ½ inch plexiglass directly behind the wrought iron railing on 1 ½
inch standoffs. The neighbor also objects to the tempered glass because this material is
found nowhere else in the neighborhood. By mounting the plexiglass immediately
behind the railing on 1 ½ inch standoffs, the railing itself will be the dominant visual
element, which is consistent with the overall architecture of the site. The plexiglass
panels will transmit light but have a frosted or similar finish that obscures clear sight
lines, thus providing enhanced privacy for the neighbor to the north. This translucent
feature of the privacy panels will tend to make them recede toward the background so
that the wrought iron railing in front will read as a continuous and consistent element
wrapping around the perimeter of the flat roof.
The applicant proposes to have the privacy panel be as tall (38 inches) as the wrought
iron railing for the first 8 lineal feet of the north railing, which provides additional
architectural integration, especially for pedestrians at grade. The applicant further
proposes to install privacy panels 60 inches in height for the remaining 15 feet of the
railing along the north garage parapet. The applicant notes that this would provide
additional screening and privacy for the abutting neighbor to the north. However, staff
notes that the activity area of the patio, which could potentially impact the north
neighbor’s privacy with a reduced setback, is fully out of the setback area.
Given this additional distance separation and lack of encroachment of the active area
of the patio into the required setback, staff finds that the additional height is not
necessary, as the level of privacy provided will be greater than what is anticipated by
the Zoning Code in the R5 zone with 10 feet of separation between buildings. Staff
further finds that a consistent height of the privacy panels equal to the height of the
wrought iron railing will result in an appearance more typical of other flat roofed
garages in the neighborhood with similar railings, and therefore more consistent with
the development patterns in the neighborhood.
Based on these revisions to the patio and proposal to reduce the Rear Lot Line setback
has no significant detracting impacts on the appearance of the residential area.
The opposing neighbor also submitted documentation that the patio currently has
impacts on his livability. Photographs and video from the neighbor’s security cameras
indicate that despite the 9 foot 8 inch distance separation between the patio and the
neighbor’s house, the existing conditions can be improved.
First, the temporary black panels will be removed, allowing significantly more light to
reach the neighbors south facing windows. The applicant proposes to relocate the
wisteria so that it will grow behind the railing and privacy panels, significantly
reducing the potential of impacts to the neighbor’s side yard from the vine’s ‘messy’
habit. By redirecting the wisteria away from the north garage parapet and providing
additional separation between the vine and the wrought iron railing, the wisteria will
continue to provide a visual screen between the patio and the neighbor, particularly
during the warmer and drier season, as the vine is deciduous. However, even during
the winter and wet season, the wisteria’s internal structure will continue to provide a
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visual buffer between the residences, although the patio use is expected to be low to nil
in inclement weather during the colder and wetter season. Additionally, the redirection
and relocation of the wisteria should result in an improvement over existing conditions
by reducing the amount of any shadow cast to the north by the wisteria.
The applicant also revised the proposal to include fixed three 7 feet x 1 foot 6 inches x
2 feet planter boxes along the north side of the garage roof which will be placed behind
the wisteria and set back 1 foot from the roof parapet. The planter boxes will be 2 feet
in height and 18 inches wide and constructed with interlocking 4 x 4s. This effectively
pushes the active area of the patio an additional 2 feet 6 inches from the north
property line, which results in the north edge of the active space being 5 feet from the
north property line. Given this layout, any activity within the 2 ½ feet from the north
roof parapet would be incidental and for maintenance purposes, such as repair,
cleaning, pruning, etc.
Staff concludes that the existing conditions of the patio area and use are currently
impacting the livability of the abutting neighbor to the north. However, given the
physical separation of the patio from the south façade of the house to the north, the
impacts are to a degree that can be reduced or eliminated by the revisions the
applicant made to the original proposal. Given these revisions, which include providing
additional separation distance, enhanced privacy via light transmitting but sightobscuring ½-inch thick plexiglass panels that are limited to the railing height, and the
relocation of the wisteria vine, in combination are anticipated to improve the livability
factors for the abutting property to the north.
For these reasons, Staff concludes that the mitigating revisions made to the proposal to
reduce the Rear Lot Line setback will result in a project that reduces or eliminates the
current impacts on the livability of the residential area. This criterion is met for the
Rear Lot Line Adjustment.
C. If more than one adjustment is being requested, the cumulative effect of the
adjustments results in a project which is still consistent with the overall purpose of the
zone; and
Findings: Two adjustments are being requested.
The applicant is requesting an adjustment to reduce the rear (north) lot line setback to
2 ½ feet for a patio area atop the flat roof of the garage, which is also set back 2 ½ feet
from the rear (north) lot line. The applicant is also requesting an adjustment to reduce
the side (east) lot line to 2 feet for the rooftop patio area.
As demonstrated by the sharp contrast in the letters received from the public, the
proposed side lot line adjustment appears to have no impacts, but rather is viewed as
an esthetically pleasing improvement to the neighborhood. In comparison, the abutting
neighbor to the north raised many concerns and objections, demonstrating that there
are, to some degree, impacts resulting from the proposed adjustment to reduce the rear
(north) lot line to 2 ½ feet for the rooftop patio area.
In response to this concern, the applicant revised the original proposal to include
mitigating design elements to lessen or eliminate such impacts. By incorporating the
mitigating revisions proposed by the applicant in response to the concerns raised, the
cumulative effect of the two setback adjustments, with the mitigating revisions, results
in a project that is still consistent with the overall purpose of the R5 Residential zone.
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The R5 zone is intended for single dwelling development and residential uses; a useable
outdoor patio area is consistent with the residential development and uses allowed in
the R5 zone. The R5 zone also has Development Standards which are intended to
preserve the character of neighborhoods and work together to promote desirable
residential areas. As discussed previously, the request to adjust two development
standards [side and rear setbacks] equally meet the purpose for the setback
regulations and therefore, the rooftop patio is still consistent with the overall purpose of
the R5 Residential zone.
For these reasons, this criterion is met by the revised proposal for the Side Lot Line
Adjustment and the Rear Lot Line Adjustments.
D. City-designated scenic resources and historic resources are preserved; and
Findings: City designated resources are shown on the zoning map by the ‘s’ overlay;
historic resources are designated by a large dot, and by historic and conservation
districts. There are no such resources present on the site. Therefore, this criterion is
not applicable.
E. Any impacts resulting from the adjustment are mitigated to the extent practical; and
Findings: The neighbor to the north objected to the proposal and demonstrated that
there were impacts from the rooftop patio and proposed reduced rear lot line
adjustment. The neighbor documents that given the existing conditions, there are
currently impacts to his light, air, privacy and livability. In response to these concerns,
the applicant revised the original proposal and incorporated additional design elements
that would eliminate or reduce and mitigate impacts the north neighbor is experiencing
from the patio atop the garage, which has an existing 2 ½ foot setback from the rear
(north) property line.
The rooftop patio area within the first 2 ½ feet from the north garage parapet will be
bordered on the outside by the existing wrought iron fence. A light transmitting, but
sight obscuring, ½ inch thick plexiglass privacy panels will be mounted on the inside of
(i.e., behind) the wrought iron railing with 1 ½ inch stand offs. This configuration will
preserve the architecturally integrated appearance of the railing by allowing it to be the
dominant visual element, while the plexiglass will visually recede toward the
background behind the railing.
Therefore, in order to insure that the impacts from the reduced rear setback are
mitigated to a practical extent, the proposed revisions warrant conditions of approval
that require them to be built as proposed. With such conditions of approval, the
revisions to the original proposal will meet this criterion, and thus in turn insures the
mitigation aspects of the revised proposal, as conditioned, enables the other applicable
criteria to be met. The conditions are as follows:
The privacy panels are intended to allow additional light to pass through to the north,
yet have a sight obscuring finish that provides additional privacy without impinging on
access to light. Therefore a condition is warranted that the plexiglass be a clear [i.e.,
not tinted] material that has a finish or pattern that allows light to pass through, but
obscures clear sight lines, similar to the effect of frosted glass, etched glass, or glass
block.
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Additionally, a condition is warranted that the plexiglass must be mounted so as to be
near flush with the patio pavers to prevent the wisteria’s messy habit from dropping
directly onto the lot to the north.
Another condition of approval is warranted that the plexiglass will be 38 inches high
along the full length of the north garage roof parapet, so that the appearance of the
wrought iron railing remains the visually dominant feature and is consistent with
similar railings on flat roofed garages in the neighborhood.
The wisteria vine is well appreciated along the Side (east) Lot Line, but has some
impacts in its present location along the Rear (north) Lot Line.
Therefore, a condition is warranted that the northern run of the wisteria must be
relocated and retrained to grow along a sturdy steel structure with minimal bulk
mounted behind the plexiglass panels. This steel structure must not be taller than the
wrought iron railing. With this relocation, the neighbor will experience reduced impacts
that are currently created by the reduced rear lot line setback in combination with the
current location of the wisteria, which runs along the north garage roof parapet. By
relocating the wisteria away from the north garage parapet and placing the vine behind
the wrought iron railing and privacy panels, the wisteria is anticipated to cast a lower
shadow profile to the north.
Further, the active area of the patio will be constrained by fixed planter boxes set back
1 foot from the north roof parapet and be 18 inches wide, which adds 2 ½ feet of
passive setback to the 2 ½ foot setback of the garage itself. Therefore a condition is
warranted that requires the fixed planter boxes to be set back 1 foot from the north
edge of the garage, behind the wrought iron railing and privacy panels, and be 18
inches wide.
By requiring this revised proposal configuration, the active use of the patio area will be
no less than 5 feet from the north property line. This, in combination with the existing
physical separation of 9 feet 8 inches, results in a total separation of 14 feet 8 inches
between the active patio area and the residence to the north. The resultant separation
between uses is nearly 5 feet greater than the required 10 feet between buildings that
result when the R5 setback standards are applied.
By imposing the above conditions of approval, the discernible impacts along the rear
(north) property line resulting from the reduced setback of 2 ½ feet are sufficiently
mitigated by these additional project design elements, and therefore must be required.
With these conditions, this criterion is met.
F. If in an environmental zone, the proposal has as few significant detrimental
environmental impacts on the resource and resource values as is practicable;
Findings: Environmental overlay zones are designated on the Official Zoning Maps
with either a lowercase “p” (Environmental Protection overlay zone) or a “c”
(Environmental Conservation overlay zone). As the site is not within an environmental
zone, this criterion is not applicable.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
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submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.

CONCLUSIONS
The applicant requests two adjustments: to reduce the required rear setback to be reduced
from 5 feet to 2 feet 6 inches for a patio atop a flat roofed garage; and to reduce the required
side setback from 5 feet to 2 feet for the patio.
The patio atop a flat roofed garage is a relatively common development pattern throughout the
Buckman Neighborhood. However, the garage itself received approval to reduce the side and
rear setbacks [case file 08-131843 AD]. Because of the reduced setback from the rear (north)
property line, an active patio use 11 feet above grade has potential to reduce privacy for the
abutting neighbor to the north. That neighbor, who opposes the Adjustment request, has
submitted evidence that the existing conditions do promote a loss of privacy. After
consideration of the northerly neighbor’s concerns and objections, the applicant modified the
proposal and incorporated several design features to mitigate impacts on privacy and to provide
additional privacy to the neighbor.
With conditions of approval ensuring that all of the mitigation elements are installed as
proposed, the proposal meets all of the applicable approval criteria and therefore should be
approved.

ADMINISTRATIVE DECISION
Approval of:
• An Adjustment to reduce the rear (north) lot line setback from 5 feet to 2 feet 6 inches
for garage rooftop patio; and
• An Adjustment to reduce the side (east) lot line setback from 5 feet to 2 feet for garage
rooftop patio, per the approved site plans, Exhibits C-1, C-2, C-4 through C-6, signed
and dated June 11, 2014, subject to the following conditions:
A. As part of the building permit application submittal, the following development-related
conditions (B through F) must be noted on each of the 4 required site plans or included as a
sheet in the numbered set of plans. The sheet on which this information appears must be
labeled "ZONING COMPLIANCE PAGE - Case File LU 14-123924 AD." All requirements must
be graphically represented on the site plan, landscape, or other required plan and must be
labeled "REQUIRED."
B. Plexiglass privacy panels are required to be mounted on the inside of the existing wrought
iron railing along the north garage parapet. The plexiglass privacy panels must be a clear [i.
e., not tinted] material that has a finish or pattern that allows light to pass through, but
obscures sight lines, similar to the effect of frosted glass, etched glass, or glass block.
C. The plexiglass panels must be mounted so as to be near flush with the patio pavers to
prevent the wisteria’s messy habit from dropping onto the lot to the north.
D. The plexiglass panels must be 38 inches high along the full length of the north garage roof
parapet, so that the appearance of the wrought iron railing remains the visually dominant
feature.
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E. The northern run of the wisteria must be relocated and retrained to grow along the steel
structure located behind the privacy panels and railing, with the steel structure being no
taller than the wrought iron railing.
F. The planter boxes must be set back 1 foot from the north edge of the garage, behind the
wrought iron railing and privacy panels, and must be 18 inches wide. The planter boxes
must remain in place and not be equipped with wheels.
Staff Planner: Sylvia Cate
Decision rendered by: ____________________________________________ on June 11, 2014
By authority of the Director of the Bureau of Development Services

Decision mailed: June 16, 2014
About this Decision. This land use decision is not a permit for development. Permits may be
required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on March 6,
2014, and was determined to be complete on April 11, 2014.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore this
application was reviewed against the Zoning Code in effect on March 6, 2014.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant requested that
the 120-day review period be extended the 120-day clock for 7 days as stated in Exhibit A-6.
Unless further extended by the applicant, the 120 days will expire on: August 16, 2014.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
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Appealing this decision. This decision may be appealed to the Adjustment Committee, which
will hold a public hearing. Appeals must be filed by 4:30 PM on June 30, 2014 at 1900 SW
Fourth Ave. Appeals can be filed at the Development Services Center Monday through
Wednesday and Fridays between 8:00 am to 3:00 pm and on Thursdays between 8:00 am to
2:00 pm. After 3:00 pm Monday through Wednesday and Fridays, and after 2:00 pm on
Thursdays, appeals must be submitted at the reception desk on the 5th floor.
An appeal fee of $250 will be charged. The appeal fee will be refunded if the appellant
prevails. There is no fee for ONI recognized organizations appealing a land use decision for
property within the organization’s boundaries. The vote to appeal must be in accordance with
the organization’s bylaws. Assistance in filing the appeal and information on fee waivers is
available from BDS in the Development Services Center. Please see the appeal form for
additional information.
The file and all evidence on this case are available for your review by appointment only. Please
call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503-823-7617,
to schedule an appointment. I can provide some information over the phone. Copies of all
information in the file can be obtained for a fee equal to the cost of services. Additional
information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning
Code is available on the internet at www.portlandonline.com.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Adjustment Committee is
final; any further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within
21 days of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact
LUBA at 775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265
for further information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Adjustment
Committee an opportunity to respond to it, that also may preclude an appeal to LUBA on that
issue.
Recording the final decision.
If this Land Use Review is approved the final decision must be recorded with the Multnomah
County Recorder. A few days prior to the last day to appeal, the City will mail instructions to
the applicant for recording the documents associated with their final land use decision.
• Unless appealed, The final decision may be recorded on or after July 1, 2014 – (the day
following the last day to appeal).
• A building or zoning permit will be issued only after the final decision is recorded.
The applicant, builder, or a representative may record the final decision as follows:
•

By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope.

•

In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to the
County Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR
97214. The recording fee is identified on the recording sheet.
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For further information on recording, please call the County Recorder at 503-988-3034
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
• All conditions imposed herein;
• All applicable development standards, unless specifically exempted as part of this land use
review;
• All requirements of the building code; and
• All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement
1. Adjustment application and narrative; [includes photos of ‘gabion walls’ as examples,
plus a packet of 27 4 x 6 color photos documenting examples of decks and patios areas
atop flat roofed garages in the neighbor, and sightlines from these garage decks to
adjacent properties]
2. Revised narrative with 20 black and white print outs of additional examples of garage
decks in the Buckman Neighborhood
3. Submittal of recorded survey of site, contains 1) 11 x 17 copy and 1) 8 ½ x 11 copy
4. Statutory Warranty Deed, dated October 3rd, 1991; describes the abutting lot to the
north (as the northerly 36 feet of Lot 2, Block 9, Tilton’s Addition, City of Portland
Oregon)
5. Packet of 3 additional color photographs and captions in 8 ½ x 11 format: 1) documents
distance between garage and Shiley house; 2) View of Shiley’s front porch from
applicant’s living room window; and 3) Photo of decks and separation of residences in
the 1400-block of SE 26th Avenue
6. Written request to place review on hold for 1 week so applicant can prepare rebottle to
written testimony from Mr. Shiley and his attorney, Chris Koback.
7. Letter, May 15, 2014 submitted by Richard King, attorney, on behalf of the applicant
8. Rebuttal packet responding to 57 issues raised by objecting neighbor to the north
B. Zoning Map (attached)
C. Plans/Drawings:
1. Site Plan (attached)
2. Elevations
3. Full size site plan
4. Detail, North Elevation
5. Detail, Plan view of patio layout along north parapet
6. Detail, Side view: railing, privacy panels, wisteria support, and planter boxes
D. Notification information:
1. Mailing list
2. Mailed notice
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E. Agency Responses:
1. Bureau of Environmental Services
2. Bureau of Transportation Engineering and Development Review
3. Water Bureau
4. Fire Bureau
5. Site Development Review Section of BDS
6. Bureau of Parks, Forestry Division
7. Life Safety (Plans Examiner) Review Section of BDS
F. Correspondence:
Letters in Support:
1. David Phelps, April 7, 2014; in support
2. Dana Cuellar, May 1, 2014; in support
3. Linda Skolfield, May 1, 2014; in support
4. Tim Cadigan, May 1, 2014; in support
Letter in opposition:
5. PowerPoint presentation with embedded photos and videos; hard copy and digital copy
on thumb drive and letter from Chris Koback, neighbor’s attorney
G. Other:
1. Original LU Application
2. Incomplete letter to applicant; March 24, 2014, RE: additional information needed
3. LU 08-131843 AD; Notice of Type II Decision approving garage setbacks; July 10, 2008
4. Tax Map showing the property lines and dimensions of the subject site and adjacent lot
to the north
5. 200 foot and 400 foot rings centered on the subject site to further define “immediately
surrounding” neighborhood within 400-feet
6. Building footprints and development patterns within 400-feet of the site
7. Extension of Time for Land Use Submittal, March 17, 2014; Code Compliance Officer
Will Morita
8. Notice of unrepaired Posting with attached sidewalk frontage maps; January 2, 2014;
PBOT Affidavit No. 73543
9. Portland Maps, Assessor Section, 2235 SE Salmon St [site]
10. Portland Maps, Assessor Section, 1123 SE 23rd [abutting lot to the north of the site]
11. Staff inventory of decks, garage patios, and 2nd level decks in Buckman Neighborhood
12. Wide angle screen shot of site and adjacent residential development north; streetscape
conditions along SE 23rd Avenue block face.
The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868).

