Date:

December 24, 2014

To:

Interested Person

From:

Sylvia Cate, Land Use Services
503-823-7771 / Sylvia.Cate@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
mailed copy of this document is only a summary of the decision. The reasons for the decision,
including the written response to the approval criteria and to public comments received on this
application, are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you
can appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 13-231651 NU
GENERAL INFORMATION
Owner:

Terry W Emmert
11811 SE Highway 212 / Clackamas OR / 97015-9038

Applicant:

Steve Suttich, Main Contact / Eastmoreland Raquet And Courts Club
3015 SE Berkeley Pl / Portland / OR 97202

Site Address:

3015 SE BERKELEY PL

Legal Description:

TL 1400 2.36 ACRES, SECTION 24 1S 1E; TL 2200 0.14 ACRES,
SECTION 24 1S 1E; TL 1500 1.81 ACRES, SECTION 24 1S 1E; TL
1600 3.53 ACRES, SECTION 24 1S 1E
R991240170, R991240380, R991240830, R991241000
1S1E24DC 01400, 1S1E24DC 02200, 1S1E24DC 01500,
1S1E24DC 01600
3834
Ardenwald-Johnson Creek, contact Mary King at 503-654-2969.
Eastmoreland, contact Clark Nelson at clark@pbsenv.com
Southeast Uplift, contact Bob Kellett at 503-232-0010.
Johnson Creek Basin
R5c,p R7c,p: Single Dwelling Residential 5,000 and Single Dwelling
Residential 7,000 with a ‘c’ Environmental Conservation overlay and a
‘p’ Environmental Protection overlay
NU, Nonconforming Situation
Type II, an administrative decision with appeal to the Hearings Officer.

Tax Account No.:
State ID No.:
Quarter Section:
Neighborhood:
District Coalition:
Plan District:
Zoning:
Case Type:
Procedure:

Proposal:
The Eastmoreland Courts and Racquet Club was established as a Conditional Use in the
R5/R7 zone as a private tennis club in 1976, via case file number CU 54-76. At that time,
“community clubs” were allowed in the R5 zone if approved as a Conditional Use. On January
1, 1991, City Council adopted revisions to the Portland Zoning Code. The revisions removed the
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ability to have a community club approved via a Conditional Use review, and therefore, per
Portland Zoning Code 33.700.110.B.2.c., the use became a Nonconforming Use and subject to
the regulations found in Chapter 33.258, which govern nonconforming situations. The
applicant proposes to utilize two existing tennis courts on the site as temporary overflow
parking areas when events at the facility draw more visitors to the site than during typical
business hours. Because the proposal is an expansion of temporary parking, the request is
subject to a Type II Nonconforming Situation review. Attached to this Notice is a zoning map
and site plan.
Relevant Approval Criteria:
In order to be approved, this proposal must comply with the approval criteria of Title 33. The
relevant criteria are: 33.258.080.B.1.–3. Nonconforming Situation Review

ANALYSIS
Site and Vicinity: The site is a relatively flat alluvial plain varying in elevation between 70
and 80 feet with the northerly property line running parallel to the south bank of Johnson
Creek; it is bounded to the south by a steep 50-foot bank. The site comprises four tax lots
totaling 7.84 acres in area and developed with a 55,810 square foot gymnasium structure, 4
tennis courts, a deck and swimming pool, and a 52-space paved parking lot approved as a
Conditional Use, via case file CU 054-76. Subsequently, two graveled spill over parking lots
were added: a ‘side lot’ located along the south side of the building and the ‘back lot’ located at
the east end of the building. As noted under the subsection Land Use History, below, the side
lot was approved under case file LUR 92-00768 AD, the approved site plan can be found at
Exhibit G-13; the extent of the parking allowed in the back lot is documented in Exhibit G-12.
To the north of the site lies Johnson Creek and the Eastmoreland Golf Course on lands zoned
OSc, p. Across Johnson Creek is another steep, 60-foot bank which levels out into R5 zoned
lots developed with houses along SE Crystal Springs Blvd. To the west are R5 zoned lands with
residential development fronting the southerly side of SE Berkeley Place, a designated Local
Service Street, and the only vehicle access to the Eastmoreland Courts. To the south are more
developed R5 zoned lots, separated from the homes along Berkeley Place by a significant buffer
of mature vegetation and tree canopy. SE Tacoma Street and the Springwater Corridor are
significant area boundaries just south of these homes. The site is also split zoned; to the north
and east are lands zoned R7, with Environmental overlays. Residential development occurs to
the north in the R7 zone with homes fronting SE Crystal Springs Blvd.
Zoning: The site is zoned R5c R5p, R7c, R7p: Single Dwelling Residential 5,000 and Single
Dwelling Residential 7,000 with a ‘c’ Environmental Conservation overlay and a ‘p’
Environmental Protection overlay. The site is also located in the Jonhson Creek Basin Plan
District.
The R5 zone is a high density single-dwelling zone. The R5 zone allows attached and detached
single-dwelling structures and duplexes.
The R7 zone is a medium density single-dwelling zone. The R7 Zone allows attached and
detached single-dwelling structures and duplexes.
The ‘c’ and ‘p’ Environmental overlay zones protect resources and functional values that have
been identified by the City as providing benefits to the public. The environmental regulations
encourage flexibility and innovation in site planning and provide for development that is
carefully designed to be sensitive to the site's protected resources. These regulations also help
meet other City goals, along with other regional, state, and federal goals and regulations. The
environmental regulations also carry out Comprehensive Plan policies and objectives.
The Johnson Creek Basin plan district provides for the safe, orderly, and efficient development
of lands which are subject to a number of physical constraints, including significant natural
resources, steep and hazardous slopes, flood plains, wetlands, and the lack of streets, sewers,
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and water services. At certain locations, the density of development is limited by applying
special regulations to new land division proposals. In addition, restrictions are placed on all
new land uses and activities to reduce stormwater runoff, provide groundwater recharge,
reduce erosion, enhance water quality, and retain and enhance native vegetation throughout
the plan district. At other locations, development is encouraged and mechanisms are included
that provide relief from environmental restrictions.
This plan district is intended to be used in conjunction with environmental zoning placed on
significant resources and functional values in the Johnson Creek basin, to protect resources
and functional values in conformance with Goal 8 of the Comprehensive Plan and Statewide
Planning Goal 5.
Land Use History: City records indicate that prior relevant land use reviews include the
following:
CU 20-73
Denial of a proposed Conditional Use to construct 91 new dwelling units with a
recreation building, tennis court, play field, horse shoe area and childrens’ play facilities.
CU 054-76
Approval with conditions of a proposed Conditional Use request for construction
of a private tennis club for recreational use by neighborhood residents, limited to 300 families
or individuals and [members] solicited from the surrounding neighborhood. The conditions
required any lighting for outside tennis courts to be shielded to minimize adverse lighting
exposure; that city and other public agencies evaluate flood plain requirements in order to
determine whether the project can itself be adequately protected; and that the applicant will
cooperate with appropriate city departments to effectuate a pedestrian and bike path from the
residential area of primary service in order that automobile traffic be limited insofar as
possible.
CU 7-78
Approval with conditions of a Conditional Use and height Variance to allow
installation of 40 foot tall, removable, pneumatic ‘dome covers’ over the swimming pool and the
two tennis courts existing on-site at that time. The Hearings Officer noted that it was apparent
from the opposing testimony “…that a significant amount of the initial neighborhood resistance
to this entire project still remains,” and explained that the conditions are intended to balance
the objections. Conditions included a reaffirmation of all previous conditions, plus requiring the
covers to be a natural color in the brown range and restriction of covers over the tennis courts
between May 15 and October 1.
CU 060-79
Approval with conditions of a Conditional Use and height Variance to allow a 40foot tall removable, pneumatic cover over two additional tennis courts developed after the
previous land use review listed above. Conditions of approval included reaffirmation that the
conditions of CU 54-76 and CU 7-78 remain in effect; restriction of covers to be removed
between May 15 and October 1; a darker brown color for the new cover; and restricting the use
of an outside intercom system except for emergencies.
Staff Note: Pursuant to Zoning Code section 33.700.110.A., Conditions of approval prior to 1981.
Conditions of approval for a land use review applied for prior to 1981 no longer apply to a site,
except for conditions on all types of land divisions, Planned Unit Developments (PUD), or any
other quasi-judicial review approved in association with a land division or PUD. Therefore, all
conditions imposed via the Land Use Reviews listed above, prior to 1981, are void.
CU 051-82
A Conditional Use request to allow an 1,800 square foot addition to an athletic
club to accommodate member demand for lockers and exercise facilities. The request was
approved by the City’s Hearings Officer and the applicant appealed to City Council with
objections to one of the conditions of approval; the City Council’s decision was to uphold the
Hearings Officer’s decision. However, this decision was never recorded and therefore is void.
CU 82-84
A Conditional Use application for a master plan and expansion was submitted in
1984, but was later withdrawn.
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CU 090-90
Approval with conditions for a Conditional Use to allow a proposed expansion of
the existing building by 9,500 square feet; and adding an additional 7,000 square feet through
an addition of the second floor within the existing fitness center; an additional expansion to
parking facilities by 72 spaces; and a proposed limit to allow membership of up to 1,500
persons. The Hearings Officer’s decision was appealed to City Council.
City Council upheld the Hearings Officer’s decision and added additional conditions of
approval. This Land Use Review was recorded; however, zoning code section 33.730.130.B,
When approved decisions expire, which states:
1.

Land use approvals, except as otherwise specified in this section, expire if:
a.
Generally.
(1) Within 3 years of the date of the final decision a City permit has not been
issued for approved development; or
(2) Within 3 years of the date of the final decision the approved activity has not
commenced.

The applicants did not move forward with the proposal approved under CU 90-90, did not seek
any building permits and did not begin the activity approved, so the approval and all related
conditions of approval became void 3 years after the June 19, 1991 date of the final decision,
(i.e. June 19, 1994).
LUR 92-00768 AD
Approval with conditions of an Adjustment to allow a 40-space gravel
parking lot to the south of the facility to remain unpaved. The decision language notes that the
“approval is subject to that all other approval conditions of CU 90-90 will be met”. The
Adjustment decision was issued on January 13, 1993. CU 90-90 expired 17 months later,
voiding the 15 conditions of approval imposed via that review.
Based on this Land Use History, it appears that all prior conditions of approval applied through
the above listed Land Use reviews became void for various reasons.
A “Notice of Proposal in Your Neighborhood” was mailed November 14, 2014.
Agency Review: The following Bureaus have responded with no issues or concerns:
• The Bureau of Environmental Services: Exhibit E-1.
• The Site Development Section of BDS: Exhibit E-5.
• The Bureau of Parks-Forestry Division: No objections if all City tree code regulations are
observed, Exhibit E-6.
The Life Safety Plans Examiner Section of BDS responded with comments that a separate
Building Permit is required for the work proposed, and included comments regarding
requirements that will be imposed during Building Permit review. Exhibit E-7 contains the
full response.
The Bureau of Transportation Engineering responded with an analysis of the proposal and
recommends approval. The full response is contained in Exhibit E-2.
The Water Bureau responded with no concerns regarding the proposal and notes that water
service for both the use and for fire service are available at this location from the existing 6inch water main in SE Berkeley Place. The full response is contained in Exhibit E-3.
The Fire Bureau responded that there are no specific concerns with the proposed parking,
but requests a condition of approval that all current fire department access roads serving
the site shall be maintained. The full response is contained in Exhibit E-4.
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Neighborhood Review: A total of 21 written comments were received from notified
property owners, Friends of Tideman Johnson Park, and the Ardenwald Neighborhood
Association in response to the proposal.
Every letter expressed strong opposition to the proposal, and raised multiple concerns
about the existing use and the associated impacts on the residential neighborhood,
Environmental resources and Johnson Creek.
Many neighbors described, photographed, and documented the impacts to their livability
from the existing allowed uses on the site. Neighbors credibly described impacts that
include high demand for on-street parking, particularly in regards to SE Berkeley Place;
constrained emergency access due to parking; traffic and trip generation by the facility;
hours of operation; noise, litter and trash; trespassing by allowing cars to park on an
adjacent neighbor’s property; lack of response to these concerns by the property owner; the
amount of time for Code Compliance to respond to complaints; the amount of time the Land
Use Review has taken; challenges as to whether the existing allowed uses on the site remain
a Conditional Use or have become a nonconforming use; possible additional zoning code
violations on the site; the lack of compliance with any prior conditions of approval; extreme
frustration with the situation; and the ‘lack of meaningful response from the City to enable
resolution’ of the multitude of issues surrounding the use and impacts associated with the
Eastmoreland Racquet Club and Courts.
The letters are articulate and thoughtfully written, raising many concerns relevant to the
applicable approval criteria, which are addressed below in the findings of this Administrative
Decision. Additional issues were raised that were more broadly framed regarding the City’s
zoning and enforcement policies, as well as specific questions regarding Land Use History and
challenging the City’s application of the Zoning Code to specific situations. These broader
concerns, issues and questions while not relevant to the nonconforming situation review
approval criteria, call for clarifications and staff comments as follows:
Concerns Regarding the Use:
The Land Use History section of this decision is intended to clarify that the original use was
approved as a Conditional Use in 1976; however, changes effective January 1, 1991 to Title
33, Portland Zoning Code, resulted in the approved Conditional Use becoming a prohibited
use, and thus a Nonconforming Use subject to the regulations of Chapter 33.258.
Interested readers will find a discussion of how the zoning code was applied to this
situation within the findings under criterion 33.258.080.B.1, below, in this decision.
Concerns Regarding a Change in Use:
Concerns were raised regarding the change in use of the site “from a neighborhood athletic
facility to a tournament venue hosting youth sports leagues for basketball, volleyball and
international league men’s basketball practice and home games” without any notice or
public review. (Exhibit F-3 describes these concerns in detail).
Concerns were also emphasized regarding the City’s determination that the use on the site
remains in the Retail Sales and Services category when “a tennis club, originally allowed in
the neighborhood as a conditional use changed into an event space for league sports.” The
letter further contends that the facility is no longer operating as an athletic club in the
Retail Sales and Service Use category, but as an athletic event and tournament facility
hosting spectator events and thus there has been a change in use without public notice and
review. This new use more closely fits the Major Event Entertainment Use Category
description. (Exhibit F-4 discusses these issues in detail.)
Staff comment: In response to prior Code Compliance issues that were raised, BDS
previously determined that the existing use and allowed activities are a Retail Sales and
Service use. Furthermore, the use does not fit the Major Event Entertainment Use category
(described at 33.920.230). Although the existing use includes a number of the
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characteristics and accessory uses described within the use description (see 33.920.230.A.
& B), the existing use does not meet the size and scale intended for this use category. The
use description lists examples (at 33.920.230.C) to include stadiums, sports arenas,
coliseums, race tracks (auto, horse, dog, etc.), auditoriums, exhibition and meeting areas,
and fairgrounds. Given the grander scale and greater draws of the listed examples for
Major Event Entertainment, it was determined that the existing use did not meet all the
elements necessary to be considered a Major Event Entertainment Use.
To compare and contrast, the definition for Retail Sales and Service (see 33.920.250) was
also examined. BDS determined that the existing use includes a number of the
characteristics and accessory uses described within the Retail definition (see 33.920.250.
A. & B). Furthermore, the existing use is specifically listed (see emphasis below) as a
Retail Sales and Service Use under examples at 33.920.250.C.3, entertainment oriented:
Restaurants, cafes, delicatessens, taverns, and bars; indoor or outdoor continuous entertainment
activities such as bowling alleys, ice rinks, and game arcades; pool halls; indoor firing ranges;
theaters, health clubs, gyms, membership clubs, and lodges; hotels, motels, recreational vehicle
parks, and other temporary lodging with an average length of stay of less than 30 days.
As such, it was determined that the existing use best fits the Retail Sales & Service Use
category.
Concerns Regarding other Land Use Reviews
Because the proposal involves existing impervious surfaces and does not expand
disturbance area into either the ‘c’ or ‘p’ overlay zones, this review does not trigger a
concurrent Environmental Review.
Interested readers will find a discussion regarding implementation of nonconforming
regulations to nonconforming development and why an Adjustment is not triggered under
the Development Standards section of this decision.
Concerns Regarding Other Alleged Zoning Violations on the Site:
A number of letters, some with photographic evidence accompanying the comments, were
received describing alleged zoning violations on the site. This Nonconforming Use Situation
review is limited in scope to the proposed overflow parking on two tennis courts; however,
this review was triggered by Code Enforcement procedures.
The Administrative Review Decision (ref. case number 12-175966 CC) contained in Exhibit
G-12 describes the Enforcement determinations that led to this land use review; it also
identifies other zoning violations found on the site with the associated determined remedies.
It appears that some of the on-site circumstances described by several neighbors coincide
with some of the violations identified in October 2013 by BDS Enforcement.
Concerns Regarding Review Timelines
Enforcement of zoning violations is a separate procedure from Land Use reviews. More
information regarding Compliance Services and enforcement processes can be found here:
http://www.portlandoregon.gov/bds/34170
An explanation of Type II Land Use review procedures and timelines can be found here:
http://www.portlandoregon.gov/bds/36650
A description of the timeline for this review can be found under the heading Procedural
Information, immediately following the Administrative Decision section of this decision.
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ZONING CODE APPROVAL CRITERIA
33.258.080 Nonconforming Situation Review
A. Procedure. A nonconforming situation review is processed through a Type II procedure.
B. Approval criteria. The request will be approved if the review body finds that the
applicant has shown that all of the following approval criteria are met:
1.

With mitigation measures, there will be no net increase in overall detrimental
impacts (over the impacts of the last legal use or development) on the surrounding
area taking into account factors such as:
a.

The hours of operation;

b.

Vehicle trips to the site and impact on surrounding on-street parking;

c.

Noise, vibration, dust, odor, fumes, glare, and smoke;

d.

Potential for increased litter; and

e.

The amount, location, and nature of any outside displays, storage, or
activities; and

Findings: The tennis club facility was approved as a conditional use in 1976. At that
time, the zoning code allowed ‘community clubs’ as a Conditional Use on residentially
zoned lands. Certain uses are Conditional Uses instead of being allowed outright,
although they may have beneficial effects and serve important public interests. They
are subject to the Conditional Use regulations because they may, but do not
necessarily, have significant adverse effects on the environment, overburden public
services, change the desired character of an area, or create major nuisances. A review
of these uses is necessary due to the potential individual or cumulative impacts they
may have on the surrounding area or neighborhood. The Conditional Use review
provides an opportunity to allow the use when there are minimal impacts, to allow the
use but impose mitigation measures to address identified concerns, or to deny the use
if the concerns cannot be resolved.
On January 1, 1991, City Council adopted revisions to the Portland Zoning Code via
Ordinance #163608. The revisions removed the ability to have a “community club” in
a residential zone approved as a Conditional Use; the use is prohibited in residential
zones and therefore, per Portland Zoning Code 33.700.110.B.2.c, the use became a
Nonconforming Use and subject to the regulations found in Chapter 33.258, which
governs nonconforming situations. Further, the use is classified as Retail Sales and
Service. Under the regulations of Chapter 33.258.050.B, Change of use, the zoning
code states:
A change to another use in the same use category is allowed by right, provided
that the off-site impact standards of Chapter 33.262, Off-Site Impacts, are met.
The applicant must document in advance that the nonconforming use will meet
the off-site impact standards. For changes of use within the same use category
which do not meet the off-site impact standards, the change may be allowed
through a nonconforming situation review. A change to a use in a different use
category which is prohibited by the base zone may be allowed through a
nonconforming situation review.
The change in use requirements were confirmed by Code Compliance in 2005, stating
that a Type II Nonconforming Situation Review is not needed to use this site for minorleague basketball games. (Exhibit G-12). Including minor league basketball games was
allowed because the activity remained in the same Retail Sales and Service Use
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Category. However, Chapter 33.258 also controls expansions of nonconforming uses at
-050.C, Expansions, which states:
Nonconforming uses may expand under certain circumstances. Exterior
improvements may expand by increasing the amount of land used. Changing
the exterior use, for example from parking to storage, is an expansion of exterior
storage. Adding parking spaces to an existing lot is also an expansion.
The applicant proposes to add parking spaces on-site by utilizing two existing tennis
courts for overflow parking when activities at the facility generate larger numbers of
visitors. This proposal is considered an expansion of a nonconforming use and thus
triggers the Type II Nonconforming Situation Review. This review is limited in scope to
the proposed additional parking on site and evaluating the impacts of that proposal.
Hours of Operation: The applicant does not propose any changes to the hours of
operation. The zoning code, at 33.258.050.A, Continued operation, states that:
Nonconforming uses may continue to operate. Changes in operations are
allowed. However, nonconforming uses in residential zones may not extend
their hours of operation into the period of 11 pm to 6 am.
The applicant notes that the hours of operation for the facility are Monday through
Friday 8 AM until 10 PM and weekend hours are typically 8 AM until 9 PM; although
some weekend events will run until 10 PM.
Vehicle trips to the Site and Impacts to On-street Parking: The Portland Bureau of
Transportation responded to the Notice with the following analysis; the full response is
contained in Exhibit E-2:
b. Vehicle trips to the site and impact on surrounding on-street parking;
Findings: The transportation-related evaluation factors are denoted in italics and bold type
above. To determine whether or not there will be any net increase in overall detrimental impacts,
it is PBOT staff’s understanding that the factors listed above, are analyzed on balance, with one
another.
In PBOT’s analysis of the project within the context of the above referenced approval criterion
and transportation-related and applicable evaluation factors, there are two distinct measures that
must be considered; whether or not there is a net increase in detrimental impacts related to a)
vehicle trips to the site, and, b) on-street parking impacts.
With regard to the vehicle trips matter, an understanding of the fundamental proposal must first
be acknowledged. The applicant is seeking approval for the use of the existing tennis courts
located north of the existing western-most parking lot on the site, as temporary overflow parking
for events at the facility that draw more visitors to the site than during typical business hours. In
principle, therefore, the applicant is seeking to provide more on-site parking opportunities than
exist today. The purpose of the applicant’s request to utilize the tennis courts for additional onsite parking opportunities is to reduce the impacts to on-street parking along SE Berkeley Place.
Accordingly, from PBOT’s perspective, the focus must be on the additional on-site parking
spaces being sought by the applicant.
Typically, to consider whether or not there will be any net increase in overall detrimental impacts,
PBOT refers to the Institute of Transportation Engineers/Trip Generation Manual (ITE manual) to
amass the applicable data contained in the reference document. Trip generation rates contained
in the ITE manual are derived from studies conducted throughout the United States and Canada.
The rates are broken into land use categories as defined by the ITE manual (and not the City’s
Zoning Code). For instance, the ITE Manual clearly includes an applicable “racquet/tennis club”
land use category (#491) with applicable trip generation rates associated with said use. The
manual does not recognize parking facilities as trip generators. In other words, the applicant’s
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request to allow for additional parking on the subject site does not register as a “use” that results
in an increase in vehicle trips. Therefore, with regard to the vehicle trips evaluation factor, PBOT
does not consider the proposed additional [temporary] on-site parking spaces to contribute
towards an “increase in overall detrimental impacts on the surrounding area”.
With regard to the “impacts on surrounding on-street parking”, PBOT finds that the applicant’s
request to provide additional on-site parking opportunities by utilizing the existing tennis courts on
the club’s property can only result in fewer impacts to the existing surrounding on-street parking
supply (along SE Berkeley Place). During the course of the review process for this land use
request, City staff have received an abundance of written testimony from neighbors in proximity
to the club. Said testimony included letters describing the on-street parking issues that have
been ongoing for a lengthy period of time in relation to some of the club’s activities.
Accompanying some of the letters were photographs clearly depicting the high demand for onstreet parking along SE Berkeley Place in relation to club activities (particularly larger events
such as various sporting event tournaments). The on-street parking supply along SE Berkeley
Place is unquestionably at capacity during such events for periods of time throughout the day
(including lengthy periods during weekends). The impact to surrounding neighbors is
unmistakable, in the form of potential conflicts with access maneuvering (onto/from neighbors’
driveways/garages) as well as limiting on-street parking opportunities for neighbors and their
guests and an increased potential for vehicle and pedestrian conflicts given the lack of sidewalks
along either side of SE Berkeley Place.
However, the impacts resulting from the existing allowed uses on the site are not the focus of
this subject Nonconforming Situation Review. PBOT agrees with the submitted testimony that
there are on-street parking impacts in the area, and the issue was acknowledged by this bureau
when on-street parking was limited to the north side of SE Berkeley Place only. Nonetheless, the
existing and historical on-street parking impacts are not the result of the applicant’s current
request to allow for more on-site parking. As mentioned previously, by providing more on-site
parking opportunities, the applicant is attempting to relieve the pressures along SE Berkeley
Place for on-street parking and reduce “the impact on surrounding on-street parking”. PBOT
finds that the proposed additional on-site parking opportunities will not result in an increase in
detrimental impacts.
The Fire Bureau has reviewed the neighbors’ comments and photographs depicting the
on-street parking situation and the concern raised by several neighbors regarding
emergency access. The Fire Bureau notes no concerns regarding the proposed overflow
parking on the tennis courts, but notes that a Condition of Approval is warranted that
all current fire department access roads serving the site shall be maintained.
Noise, Vibration, Dust, Odor, Fumes, Glare, and Smoke: the proposal is a request to
use the two existing tennis courts as temporary spill over parking when there are
larger events at the facility.
Noise levels are set by Title 18 and enforced by the City’s Noise Officer. The proposal to
utilize two existing tennis courts for spill over parking is not anticipated to produce
noise that exceeds the City’s noise limits. Additionally, the routine noise of cars
parking and doors opening and closing would be reduced along the SE Berkeley Place
right of way and would be moved on-site.
Vibration, dust, odor, fumes, glare and smoke are also aspects that are not anticipated
to increase with the two tennis courts functioning for spill-over parking. Continuous,
frequent, or repetitive vibrations which exceed 0.002g peak may not be produced. In
general, this means that a person of normal sensitivities should not be able to feel any
vibrations. No exceptional or long lasting vibrations are anticipated to occur by
allowing cars to park on the two tennis courts during larger events at the facility.
The tennis courts are hard surfaced, so no dust is expected from the proposed use of
the two tennis courts. Any fumes associated with vehicles parking on the two tennis
courts will occur on-site. Thus any fumes that could impact residents along SE
Berkeley Place from cars visiting the facility and parking along SE Berkeley Place will
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be reduced by relocating up to 87 cars to park on-site and not directly across the street
from the homes along SE Berkeley Place. Furthermore, the location of the two courts
are at a substantial distance from the nearest homes.
Glare from headlights is not anticipated to be an issue because the two tennis courts
proposed to be used for spill over parking are located well away from residential uses
and significant vegetation forms a near continuous buffer around the two tennis
courts. The nearest residences, at 3100 and 3102 SE Berkeley, are separated from the
tennis courts by 77 feet, with significant vegetation in between. There are also homes
along SE Crystal Springs Boulevard with backyards oriented to the south, toward the
facility. However, the closest home, at 3312 SE Crystal Springs Blvd. is over 235 feet
away from the closest subject tennis court; other homes are between 275 – 300+ feet
away. Both Johnson Creek and significant vegetation, protected by the Environmental
‘p’ overlay zone, are in between these homes and the two tennis courts proposed for
overflow parking.
Smoke: The Eastmoreland facility has been designated as a tobacco free facility.
Smoking, and the use of smokeless tobacco products, is prohibited on all grounds,
including parking lots. There is no anticipated increase in smoke as a result of the
proposal.
Potential for Increased Litter: The staff of the facility currently polices and maintains
the grounds. The proposal to use existing tennis courts for overflow parking is not
anticipated to result in an increase potential litter in neighborhood.
Amount, Location, and Nature of Any Outside Displays, Storage, or Activities: The
applicant does not propose any physical changes to existing outside activity areas,
such as the swimming pool or tennis courts. However, the applicant does propose to
use two existing tennis courts as overflow parking lots when larger events are held at
the facility. As discussed above, the tennis courts can hold up to 87 cars for additional
parking. The tennis courts are existing and the location of the tennis courts is
separated by distance and vegetative screening from homes along SE Berkeley Place
and SE Crystal Springs Blvd.
Several neighbors commented that they have views from their homes down into the
facility and grounds because adjacent residential development north and south are
located at higher elevations above the site. Neighbors have commented that the views
of little used tennis courts has fewer visual impacts than 87 cars parking atop the
courts. While there is a potential for aesthetic and noise impacts originating from a
parking lot, the tennis courts are not anticipated to be utilized as parking lots full time
throughout the year, but during larger events to help reduce a significant and
substantial demand for on-street parking, particularly along SE Berkeley Place.
For the above reasons, and with the Condition of Approval regarding emergency access,
this criterion is found to be met.
2.

If the nonconforming use is in an OS or R zone, and if any changes are proposed
to the site, the appearance of the new use or development will not lessen the
residential character of the OS or R zoned area. This is based on taking into
account factors such as:
a.

Building scale, placement, and facade;

b.

Parking area placement;

c.

Buffering and the potential loss of privacy to abutting residential uses;
and

d.

Lighting and signs; and
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Findings: The site is within the R5/R7 residential zones. The proposed change is to
allow overflow parking to occur on two existing tennis courts when larger activities
take place at the facility in order to reduce demand for on-street parking.
In regard to building scale, placement, and façade, no changes or alterations are
proposed to the existing building.
In regard to parking area placement, the tennis courts are existing impervious surface
on a site that is fully within the Environmental ‘c’ overlay zone; the courts appear to lie
just outside of the ‘p’ zone. (The tennis courts were developed before the Environmental
overlay zones were applied to the site). Therefore, by utilizing existing impervious area
for parking, the proposal minimizes impacts on the Environmental zones because no
additional paved areas on site are proposed. The tennis courts are located in close
proximity of the entry driveway to the site and are easily accessed from the proximate
main parking lot. The placement of the tennis courts also provides conveniently located
parking in relation to the main entrance of the facility. Further, because the tennis
courts are existing and are not in a new location, the additional use of same for
overflow parking has fewer impacts on the surrounding residential and open space
areas than developing a new 87-space paved parking lot on the site.
In regard to buffering and potential loss of privacy to abutting residential uses, the
proposal to use the tennis courts for overflow parking will directly reduce the number
of vehicles parking along the north side of SE Berkeley Place. By relocating some of
this parking pressure by accommodating 87 more vehicles parking on-site should in
turn provide more buffering to the Berkeley homes by both distance and vegetation;
likewise the sense of loss of privacy is reduced by having fewer cars parking directly
across the street in front of homes.
Several neighbors commented on their views down into the facility and grounds due to
the surrounding topography, and have noted that looking down on courts that are
infrequently used and when they are in use there are fewer impacts than the typical
activities associated with an 87-space parking lot. While there is a potential for
aesthetic and noise impacts originating from a parking lot, the tennis courts are not
anticipated to be utilized as parking lots full time, but during the larger events that
draw more visitors to help relieve a significant and substantial demand for on-street
parking, particularly along SE Berkeley Place.
In regard to lighting and signs, the applicant does not propose any new lighting or
signs for the facility.
Based on these reasons, staff concludes that the use of the tennis courts for overflow
parking will not lessen the residential character of the area as 87 vehicles would
effectively be removed from on-street parking because of the added on-site capacity.
Reducing the on-street parking demand along SE Berkeley Place is anticipated to
improve the neighbors’ livability when larger events occur. This criterion is met.
3.

If the nonconforming use is in a C, E, or I zone, and if any changes are proposed
to the site, the appearance of the new use or development will not detract from the
desired function and character of the zone.

Findings: The site is in the R5/R7 Single Dwelling residential zones. This criterion is
not applicable.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
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submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.
Staff Note: Parking regulations are found in Chapter 33.266, Parking and Loading. Table 266-2
establishes the means to calculate the minimum and maximum required parking for various
use categories. Under Retail Sales and Service, health clubs, gyms, lodges, meeting rooms, and
similar uses are required to have a minimum number of parking spaces based on one space per
330 square feet of floor area. The maximum allowed number of parking spaces is based on one
space per 185 square feet of floor area.
The Eastmoreland Racquet Club and Courts is developed with 55,810 square feet of floor area;
thus the required minimum number of spaces is 170 and the maximum number allowed is
301. With approval of the proposal for overflow parking, the site has parking capacity of 225
spaces. Without the additional capacity of the tennis courts for parking, the site has only 138
existing parking spaces.
Because the facility was approved via a Conditional Use and subsequently became a
nonconforming use, the existing development is also nonconforming. There is no requirement
for an Adjustment to allow the site to operate 32 spaces below the minimum required.
Regulations at 33.258.070.F, state that when a site is nonconforming in the number of
required parking spaces, the additional spaces are required only when there is a change in use
of an increase in floor area. As the use is remaining in the Retail Sales and Service category
and there is no increase in floor area, no additional spaces are required.
As for nonconforming upgrades to development standards on the site, zoning code section
33.258.070.D, states that nonconforming development is required to be brought into
conformance if either of two situations occur: 1) when there is a change to a different
nonconforming use; or 2) when alterations are made that are over the threshold of $148,700
project valuation. Because neither of these two situations are applicable, the proposal does not
trigger nonconforming upgrades to the site.

CONCLUSIONS
The applicant proposes to utilize two existing tennis courts on the site as temporary overflow
parking areas when larger events at the facility draw more visitors to the site than during
typical business hours.
Public participation in response to the Notice of Proposal was particularly robust; 21 comments
were received, raising many detailed concerns as well as expressing stout opposition to the
proposal. As noted in the response from PBOT, the numerous letters received described and
documented the substantial pressure for on-street parking when larger events are held at the
facility. Staff concurs with PBOT’s analysis that the on-street parking impacts to the
surrounding neighbors is unmistakable, in the form of potential conflicts with access
maneuvering, significantly limiting on-street parking opportunities for neighbors and their
guests, and increasing the potential for vehicle and pedestrian conflicts.
Staff also concurs that further analysis of the impacts resulting from the existing allowed uses
on the site, while obviously substantial and significant, are not the focus of the proposal for
this review. It is also notable that over time, successive Conditional Use approvals for the
Eastmoreland Racquet Club imposed an increasing number of conditions to limit specific and
identified impacts to the residential neighborhood and Environmental resources. The most
recent Conditional Use review, case file CU 90- 90, imposed 15 discrete conditions of approval
to establish maximum limits, including a limit on number of members, limits on hours of
operation, increasing limits on the number of special events allowed per year, required
installation of native landscaping and bioengineered bank stabilization in order to minimize
impacts to the residential neighborhood and Johnson Creek. As described in the Land Use
History section of this Decision, due to a combination of circumstances, timing and amended
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zoning code provisions, the existing allowed uses on the site operate without any conditions of
approval that would limit the intensity of the activities beyond the limits established by
Nonconforming regulations found in Chapter 33.258. Resolving this issue lies beyond the scope
of this review.
However, as discussed above in the findings of this decision, the proposal will result in a
decrease in on-street parking demand when larger events draw more visitors to the facility,
which in turn results in a reduction of impacts to the surrounding residential neighborhood.
With a Condition of Approval, the proposal complies with all applicable approval criteria, and
therefore should be approved.

ADMINISTRATIVE DECISION
Approval of:
•

An expansion of a nonconforming use to allow two tennis courts to function as overflow
parking lots as necessary to accommodate additional parking on-site, per the approved
site plans, Exhibits C-1 through C-6, signed and dated December 22, 2014, subject to
the following conditions:

A. All current fire department access roads serving the site shall be maintained.
Staff Planner: Sylvia Cate
Decision rendered by: ____________________________________________ on December 22, 2014
By authority of the Director of the Bureau of Development Services

Decision mailed: December 24, 2014
About this Decision. This land use decision is not a permit for development. Permits may be
required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on
December 13, 2013, and was determined to be complete on June 11, 2014.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore this
application was reviewed against the Zoning Code in effect on December 13, 2013.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant requested that
the application be deemed complete and the 120-day review period be extended for 30 days on
June 11, 2014 (Exhibit A-4). A second request for an extension for additional days was
received on September 25, 2014 (Exhibit A-5); subsequently the applicant extended the 120day review period for the maximum 245 days (Exhibit A-6). The 120 day clock will expire on:
June 12, 2015.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
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Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed to the Hearings Officer, which will
hold a public hearing. Appeals must be filed by 4:30 PM on January 7, 2015 at 1900 SW
Fourth Ave. Appeals can be filed at the Development Services Center Monday through
Wednesday and Fridays between 8:00 am to 3:00 pm and on Thursdays between 8:00 am to
12:00 pm. After 3:00 pm Monday through Wednesday and Fridays, and after 12:00 pm on
Thursdays, appeals must be submitted at the reception desk on the 5th floor. An appeal fee of
$250 will be charged. The appeal fee will be refunded if the appellant prevails. There is no fee
for ONI recognized organizations appealing a land use decision for property within the
organization’s boundaries. The vote to appeal must be in accordance with the organization’s
bylaws. Assistance in filing the appeal and information on fee waivers is available from BDS in
the Development Services Center. Please see the appeal form for additional information.
The file and all evidence on this case are available for your review by appointment only. Please
call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503-823-7617,
to schedule an appointment. I can provide some information over the phone. Copies of all
information in the file can be obtained for a fee equal to the cost of services. Additional
information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning
Code is available on the internet at www.portlandonline.com.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Hearings Officer is final; any
further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21 days
of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact LUBA at
775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265 for
further information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Hearings Officer an
opportunity to respond to it, that also may preclude an appeal to LUBA on that issue.
Recording the final decision.
If this Land Use Review is approved the final decision must be recorded with the Multnomah
County Recorder. A few days prior to the last day to appeal, the City will mail instructions to
the applicant for recording the documents associated with their final land use decision.
• Unless appealed, the final decision may be recorded on or after January 8, 2015 – (the day
following the last day to appeal).
• A building or zoning permit will be issued only after the final decision is recorded.
The applicant, builder, or a representative may record the final decision as follows:
•

By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
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Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope.
•

In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to the
County Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR
97214. The recording fee is identified on the recording sheet.

For further information on recording, please call the County Recorder at 503-988-3034
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
•
•
•
•

All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use
review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
EXHIBITS
NOT ATTACHED UNLESS INDICATED

A. Applicant’s Statement
1. Applicant’s narrative, October 3, 2014 describing the proposal, on-site parking
management, revised parking space count, and attached photographs
2. Lancaster Engineering Memo
3. June 10, 2014 narrative submittal describing activities, hours, memberships and events
4. June 11, 2014 email from applicant requesting the application be deemed complete and
the 120-day clock extended by 30 days to provide additional information submittals.
5. September 25, 2014 Extension of 120 day clock until November 8, 2014
6. October 14, 2014, Extension of 120 day clock for the full 245 day extension through
June 12, 2015.
B. Zoning Map (attached)
C. Plans/Drawings: (all attached)
1. Site Plan
2. Tennis Court parking layout
3. Tennis Parking 1: detail
4. Tennis Parking 2: detail
5. Side Lot: detail
6. Back Lot: detail
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Bureau of Environmental Services
2. Bureau of Transportation Engineering and Development Review
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3. Water Bureau
4. Fire Bureau
5. Site Development Review Section of BDS
6. Bureau of Parks, Forestry Division
7. Life Safety Plans Examiner Section of BDS
F. Correspondence:
1. Julie McMurchie, November 18, 2014; in opposition
2. Sylvia Gray & Viktors Berstis, November 28, 2014; in opposition
3. Lisa Bunion-Rinker, Ardenwald/Johnson Creek, Land Use Chair; November 30, 2014;
in opposition
4. Jaclyn & Gary Wampler, December 1, 2014; in opposition
5. David Hyman, President; Eastmoreland Racquet Club Estates Home Owners Association;
with 25 attached photographs; December 1, 2014; in opposition
6. Phil Stanford, December 1, 2014; Certified Letter in opposition
7. Maureen Fallt, December 1, 2014; in opposition
8. Jill Schwie & David Jursik, December 1, 2014; in opposition
9. Morris H. Erickson, December 1, 2014; in opposition
10. Rex & Marlyne Gilley, December 1, 2014; in opposition
11. Eric Westerfeld, December 1, 2014; in opposition
12. David Stabler, December 1, 2014; in opposition
13. Bob Waver, with 13 labeled 4x6 color photographs, December 2, 3014; in opposition
14. James Dunn, with 8 attached color photographs, December 2, 2014; in opposition
15. Sallee Humphrey, December 2, 2014; in opposition
16. Cindy Gunderson, December 3, 2014; in opposition
17. Terry Walton, with 4 attached color photographs, December 3, 2014; in opposition
18. Catherine Goode, with attached meeting minutes and B&W photos, December 4, 2014;
in opposition
19. Amy Osterlund, December 4, 2014; in opposition
20. Marianne Colgrove, Friends of Tideman Johnson/Ardenwald Johnson Creek, December
5, 2014; in opposition
21. Gene H. Albrecht, December 5, 2014; in opposition
G. Other:
1. Original LU Application
2. Incomplete letter,
3. Incomplete letter
4. Incomplete letter
5. Tax Lot 1S1E24DC 1400: Property Information
6. Tax Lot 1S1E24DC 1500: Property Information
7. Tax Lot 1S1E24DC 1600: Property Information
8. Tax Lot 1S1E24DC 2200: Property Information
9. Topography North of the Courts
10. Topography South of the Courts
11. Code Compliance Determination Letter to property owner, April 29, 2005
12. Code Compliance Administrative Review Decision; October 24, 2013
13. Approved site plan for ‘side parking lot’ to remain unpaved, LUR 92-00768 AD
The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868).

