Date:

May 5, 2015

To:

Interested Person

From:

Kathleen Stokes, Land Use Services
503-823-7843 / Kathleen.Stokes@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
mailed copy of this document is only a summary of the decision. The reasons for the decision,
including the written response to the approval criteria and to public comments received on this
application, are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you
can appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 14-238797 NE
GENERAL INFORMATION
Applicant/owner:

Zhaohong Wang / Summa Real Estate Group
1925 NW Amberglen Rd # 100 / Beaverton OR 97006

Site Address:

3336 SW 11TH AVE

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:
Neighborhood:
District Coalition:
Zoning:
Case Type:
Procedure:

BLOCK 70 LOT 5, PORTLAND CITY HMSTD
R668004230
1S1E09AC 06400
3328
Homestead, contact Anton Vetterlein at 503-866-1667.
Southwest Neighborhoods Inc., contact Leonard Gard at 503-823-4592.
CM (Mixed Commercial)
Determination of Nonconforming Situation Review
Type II, an administrative decision with appeal to the Hearings Officer.

Proposal: This site has a paved area in front of the residential structure that forms a curved
driveway, with two access points to SW 11th Avenue. This driveway is generally used for
parking automobiles, in contradiction with the standards of the Portland Zoning Code, Chapter
33.266.120 C. 1 and 2 which state that, for houses and duplexes, parking of motor vehicles is
not allowed, within the first ten feet from a front property line or within the front setback area,
whichever is greater. Further, Chapter 33.266.120 C. 3 states that no more than 40 percent of
the land area between the front lot line and the front building line may be paved or used for
vehicle area. Exact dimensions were not originally given for the driveway, but it is creditably
over this percentage.
The applicant claims that the original portion of the paved, curved driveway area that exists on
this site has legal nonconforming development status. This status is recognized for
development, when it is documented to have been allowed when established and to have been
maintained overtime, without a lapse of more than two years in its active use. The applicant
claims that the driveway was legally constructed prior to the adoption of these regulations and
so has legal nonconforming status. The applicant was unable to provide enough standard
evidence to show that this is the case, but has, instead, provided documentation through the
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use of both standard evidence, such as building permits and aerial photographs and also
nonstandard evidence, in the form of four affidavits from individuals who pledged that they had
lived on the site or in the area and were either familiar with the original 1952 development of
the site and/or were familiar with the regular use of the property over time, since that date.
Portland Zoning Code Section 33.258.075 provides this opportunity for applicants to establish
legal nonconforming status for nonconforming uses and development through the use of
nonstandard evidence, when approved through a Determination of Legal Nonconforming Status
Review. The applicant has requested this review to try to gain that approval of legal
nonconforming development status for the original paved driveway area on this site.
Relevant Approval Criteria:
In order to be approved, this proposal must comply with the approval criteria of Title 33. The
relevant criteria are: Portland Zoning Code Section 33.258.075.

ANALYSIS
Site and Vicinity: The site is a 5,000 square-foot property that is located on the northeast
corner of the intersection of SW 11th Avenue and SW Whitaker Street. The site is developed
with a single-dwelling residential structure, a detached garage and the subject circular
driveway that has both the east and the west vehicular entrances located in the SW 11th
Avenue right-of-way. The area immediately around the site is comprised of a mix of uses, but is
predominantly residential, including both single and multi-dwelling development. The Oregon
State Health and Science University (OHSU) western campus boundary is about two blocks to
the east of the site.
Zoning: This site is zoned CM, Mixed Commercial/Residential. The CM zone promotes
development that combines commercial and housing uses on a single site. This zone allows
increased development on busier streets without fostering a strip commercial appearance. This
development type will support transit use, provide a buffer between busy streets and residential
neighborhoods, and provide new housing opportunities in the City. The emphasis of the
nonresidential uses is primarily on locally oriented retail, service, and office uses. Other uses
are allowed to provide a variety of uses that may locate in existing buildings. Development is
intended to consist primarily of businesses on the ground floor with housing on the upper
stories. Development is intended to be pedestrian-oriented with buildings close to and oriented
to the sidewalk, especially at corners. Sites that have entirely residential uses, such as the
subject location, are also allowed by right in this zone.
Land Use History: City records indicate there are no prior land use reviews for this site.
Agency Review: A “Notice of Proposal in Your Neighborhood” was mailed March 20, 2015.
The following Bureau responded with no issues or concerns:
• Transportation Engineering (PBOT) provided a response that discussed the street
classifications in the area and noted that, under current regulations, this property would only
be allowed one curb cut. However, the response acknowledged that the driveway allows on-site
parking for at least two vehicles and, as parking is at a premium in the area, PBOT has no
objection to the continued use of the original driveway (Exhibit E-1).
Neighborhood Review: A total of four written responses have been received from either the
Neighborhood Association or notified property owners in response to the proposal. Three of
these responses (Exhibits F-1, F-3 and F-4) reported past history of parking issues in the
neighborhood and asked that the proposal be denied, as they thought that approval would
legalize the right to rent out parking spaces in the front yard of the property. The fourth letter
was in the form of an email from the “President and Co-chair of the Homestead Neighborhood
Association,” who noted that the neighborhood association had not yet met and determined any
official opinion on the case (Exhibit F-2).
(Staff note: The parking spaces that may be legalized on this property are not allowed to be used
for commercial parking, which consists of the rental of parking spaces to nontenants. Any vehicle
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areas and parking spaces that may be recognized as legal nonconforming development for this
site would only allow the tenants of the residence on the site or their visitors to be able to park on
the circular driveway).

ZONING CODE APPROVAL CRITERIA
Title 33.258.038 Documenting A Nonconforming Situation
In order to demonstrate that a property has legal, nonconforming rights (otherwise known
as a nonconforming situation) the applicant must show that the nonconforming use and
development on the site were allowed when established and that the site has been
occupied by nonconforming uses and development continually with no interruptions
which exceeded a period of two years since that time.
This analysis will first discuss the necessary reviews and definitions of nonconforming
use and development, and examine the zoning and land use history of the property.
These facts will allow evaluation of whether the necessary elements to establish a legal
nonconforming situation have been met.
A.

Nonconforming uses and required evidence. Section 33.258.038 states that an
applicant must provide evidence to show that a nonconforming situation was
allowed when established and was maintained over time. If the applicant provides
standard evidence, as listed in the Zoning Code, the Director of the Bureau of
Development Services will determine if the evidence is satisfactory.
Per 33.258.038, an applicant can prove that a situation (use and development) was
allowed when established and has been maintained over time, if standard evidence
is submitted.
Standard evidence that the situation was allowed when established includes:
1) building, land use, or development permits; or
2) zoning codes or maps.
If an applicant provides evidence other than the standard evidence listed in
33.258.038, a Determination of Legal Nonconforming Status is required.
Evidence submitted: This case is requesting the recognition of legal nonconforming
status for development. The development in question is a circular driveway which
does not comply with current Code standards for the amount and location of vehicle
area. The record contains standard evidence to show that the development was
allowed when established. Hand written inspection cards (Exhibit A-5) show that the
house and garage were built in 1951 and finaled in 1952 (Permit Nos. 318541, 321127
and 322977). A copy of the Zoning Code that was in effect at that time (pre-1959) was
provided (Exhibit A of Applicant’s original submittal, Exhibit A-1). This code did not
restrict parking in the front yard area under the Multi-Family or “white” zone that was
the designation for the property when the house was built. These records document
the fact that the driveway was legally established.
A 1985 plumbing permit, 54583 (Exhibit E of Applicant’s original submittal, Exhibit A1), and a building permit for reconstructing a deck on the east side of the residence,
09-135765 RS (Exhibit D of Applicant’s original submittal, Exhibit A-1), each included
a site plan that showed the circular driveway. These are indicators that the driveway
has been maintained over time. Aerial photos were also presented for the years
between 1996 and 2012, but these did not document the entire period between the
initial 1952 construction and the present time. Further, the 1996 and 1998
photographs were too unclear to show any information and many of the others
showed the driveway but also showed improper use of the driveway, with cars parking
perpendicular to the right of way, with part of the vehicle on site and part of it in the
street.
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Nonstandard evidence that was submitted, in the form of four affidavits from area
residents, also documents that the circular driveway was constructed at the time that
the house was built and that it has continued to be used as an accessory vehicle
access and parking area, in conjunction with the residence that is located on this site.
The affadavits that were provided were from:
• Richard D. Davidson stated that he had personal knowledge of the use of the
driveway from 1973 until the present time, due to the fact that he lived in the
neighborhood from 1973 until 2010 and had maintained ties to the area since that
time. He also pledges that he owned the subject property from 2004 through 2010
(Exhibit F of Applicant’s original submittal, Exhibit A-1).
• Richard W. Pope stated in his affidavit that he lived in the neighborhood from
1960 through 2004 and that his family his family owned the subject property from
1986 through 2004 (Exhibit H of Applicant’s submittal, Exhibit A-2).
• Dorothy J. Piacentini stated in an affidavit that she lived in the neighborhood of
the subject property from 1957 through 1959 and that she currently owns three
properties in the neighborhood She pledged that, to her knowledge, the circular
driveway has been continually used by the residents of the subject site for parking
their vehicles from 1957 to the present (Supplemental submittal by Applicant,
part of Exhibit A-4)
• Frank D. Eigner stated in his affidavit that his parents were the owners of the
subject property from 1951 to 1979 and that he resided in the house on the site
for the same 28 years. He further stated that the property had a circular
driveway, with two access points on 11th Avenue that was consistently used by the
tenants of the subject site (Supplemental submittal by Applicant, part of Exhibit
A-4)
In summary, the evidence that staff considered includes: zoning history for the site,
building permit plans, aerial photographs and affidavits from former property
residents and neighbors, regarding use of the vehicle area. A drawing from the City’s
Bureau of Transportation was also used to explain the relationship of the driveway to
the property line and SW 11th Avenue right-of-way. Measurements provided by the
Applicant also helped to clarify the dimensions of the driveway. (See details in Exhibit
List, A.1., A.2., A.4., G.2. and G.3.).
Zoning History: The first zoning in Portland, prior to 1959, identified this site as
being located in a “white” or Multi-family zone (Zone 2, Class II Residential). This
was the zoning designation on the site at the time that the existing residential
structure and circular driveway were constructed. From 1959 until 1990, the
zoning for the site was A2, also a Multi-dwelling Residential zoning designation. New
Zoning designations in 1991 changed the A2 designation to R1 (Residential 1,000 or
Medium Density Multi-Dwelling). Following adoption of the Southwest Community
Plan, the zoning for the site was shown in a 2001 quarter section map as CM (Mixed
Commercial).
Staff site visit: OPDR staff visited the site and observed the following:
The site contains an existing circular driveway that has a different paving
treatment than other adjacent or abutting paved areas that were presumably added
later without permits. The area that could potentially have legal nonconforming
development status is only that portion of the paved area that is distinctly
observable as the original circular driveway. Any other paved areas that are outside
of the boundaries of that original curvilinear paved area do not have any
nonconforming status because they were not allowed when established and they
were not created through approved exceptions or permits. At the time that staff
visited the site, there were no vehicles parked on the site or on the adjacent
roadway, other than the car that staff was using.
•

C.

33.258.075 Approval Criteria for Determination of Legal Nonconforming Status.
This review will determine if the site is a nonconforming situation (use and
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development) and can be used as a restaurant and for the production and sales of
candy. In addition, it will determine what the current legal use is, based on the use
categories in Chapter 33.920. The legal status of the nonconforming situation will be
certified if the review body finds that:
1. The legal status of the nonconforming situation will be certified if the review
body finds that;
a. The nonconforming situation would have been allowed when established.
Section 33.910 defines a nonconforming situation as
. . . nonconforming development, or a nonconforming use. A situation may be
nonconforming in more than one aspect. For example a site may contain a
nonconforming use and also have some nonconforming development.
Nonconforming development is an element of a development, such as a setback,
height, or parking area that was created in conformance with development
regulations but which subsequently, due to a change in the zone or zoning
regulations, is no longer in conformance with the current applicable development
standards.
A nonconforming use is a (primary) use that was allowed by right when
established or a use that obtained a required land use approval when
established, but that subsequently, due to a change in the zone or zoning
regulations, the use or the amount of floor area of the use is now prohibited in
the zone.
Findings: This is a review to determine that status of nonconforming
development, in the form a circular driveway that accommodates parking
within the required front setback, and that also exceeds the allowed amount
of paving for vehicle area between the front building line and the front
property line, as illustrated in Exhibit C-1. The review is not for the primary
use, which is household living. The parking area is only allowed as it is
accessory to the household use.
According to City records, the pre-1959 zoning designation identified this site
as a Multi-Family zone, coded in white on the official zoning map. Copies of
hand-written inspection cards show that the house and driveway were
constructed in 1951-1952. The driveway was allowed by the Zoning Code at
that time because the Code did not include any restrictions on the amount or
location of vehicle areas in the zone. Therefore, this criterion is met.
b. The nonconforming situation has been maintained over time.
Section 33.258.070(E)(1) states: If a nonconforming exterior development is
unused for 2 continuous years, the nonconforming rights are lost and a
nonconforming exterior development may not be re-established.
Findings: The applicant has supplied a mixture of standard and
nonstandard evidence to support the claim that the vehicle area included in
the original circular driveway has been maintained over time.
Building permits from 1985 and 2009 include site plans that indicate the
presence of the curved driveway. Aerial photopraphs that cover the years
from 1996 through 2012, without a gap of more than two years, also show
the presence of the circular driveway. A copy of a December, 29, 2010
computerized (CAD) drawing that was obtained from Portland Transportation
(Exhibit G-2) also shows the entrances to the curved driveway area where
they cross the west property line, onto the SW 11th Avenue right-of-way.
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Affidavits, from previous owners, the children of previous owners and from
current and former neighbors, all attest to the fact that the circular driveway
was built when the house was constructed and has been used for vehicle
parking for the residence over time.
The preponderance of evidence indicates that the nonconforming
development has been continued, but additional paved areas were not
created in accordance with existing codes. With a condition that requires
that these additional paved areas, beyond the circular driveway area shown
on the approved site plan must be removed, this criterion can be met.
2. The review body will determine, based on the evidence, what the current legal
use is, using the definitions in Chapter 33.910 and the use categories in Chapter
33.920.
Findings: The current legal use on this site, as noted in the findings above, is
a single-dwelling residence. The records for the Code Compliance Case, 13157597 CC, indicate that there has recently been four tenants residing in the
house on the site. This tenancy is within the definition for a household and so
this use is allowed. The circular driveway was created to serve as development
to allow access and parking that is accessory to the residential structure and
allows only vehicular movement and/or parking on the one travel lane of the
driveway. Head-in parking, perpendicular to the street with a portion of the
vehicle in the right-or-way, is not recognized for this site and so continues to
be prohibited.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.

CONCLUSIONS
The applicant provided information to document the legal nonconforming status of a circular
driveway, showing that it was constructed with the house on the site in 1952. The driveway
was allowed under the zoning that existed on the site at that time but now is nonconforming
with the regulations that do not allow parking within the front setback area and that limit the
amount of paving for vehicle area between the front property line and the front building line. A
combination of standard and nonstandrard evidence was presented to show that the original
circular driveway has continued to be used for parking and maneuvering for the tenants of the
residence on the site over time. Some additional paved areas have not been documented and
so these areas have no legal nonconforming status. With a condition that requires a Zoning
Permit and the removal of these additional paved areas, outside of the area of the circular
driveway as shown on the approved plan, this review can be approved.

ADMINISTRATIVE DECISION
Approval of certification of legal nonconforming status for the original circular driveway, for
parking and access that is accessory to the single-dwelling residence on this site, as reflected
on the approved site plan, Exhibit C-1, signed and dated April 30, 2015, and subject to the
following conditions:
A. As part of the permit application submittal, the following development-related condition (B)
must be noted on each of the 4 required site plans or included as a sheet in the numbered
set of plans. The sheet on which this information appears must be labeled "ZONING
COMPLIANCE PAGE - Case File LU 14-238797 NE." All requirements must be graphically
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represented on the site plan, landscape, or other required plan and must be labeled
"REQUIRED."
B. Paving that exists outside of the edges of the circular driveway, as shown on the approved
plan Exhibit C-1, must be removed. A Zoning Permit must be obtained and the inspection
must occur and be approved to show that this condition is met, by no later than 30 days
from the date that this decision becomes effective.
Staff Planner: Kathleen Stoke
Decision rendered by: ____________________________________________ on April 30, 2015
By authority of the Director of the Bureau of Development Services

Decision mailed: May 5, 2015
About this Decision. This land use decision is not a permit for development. Permits may be
required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on
November 17, 2014, and was determined to be complete on March 18, 2015.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore this
application was reviewed against the Zoning Code in effect on November 17, 2014.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant did not waive or
extend the 120-day review period. Unless further extended by the applicant, the 120 days
will expire on: July 16, 2015.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed to the Hearings Officer, which will
hold a public hearing. Appeals must be filed by 4:30 PM on May 20, 2015 at 1900 SW Fourth
Ave. Appeals can be filed at the Development Services Center Monday through Wednesday and
Fridays between 8:00 am to 3:00 pm and on Thursdays between 8:00 am to 12:00 pm. After
3:00 pm Monday through Wednesday and Fridays, and after 12:00 pm on Thursdays, appeals
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must be submitted at the reception desk on the 5th floor. An appeal fee of $250 will be
charged. The appeal fee will be refunded if the appellant prevails. There is no fee for ONI
recognized organizations appealing a land use decision for property within the organization’s
boundaries. The vote to appeal must be in accordance with the organization’s bylaws.
Assistance in filing the appeal and information on fee waivers is available from BDS in the
Development Services Center. Please see the appeal form for additional information.
The file and all evidence on this case are available for your review by appointment only. Please
call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503-823-7617,
to schedule an appointment. I can provide some information over the phone. Copies of all
information in the file can be obtained for a fee equal to the cost of services. Additional
information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning
Code is available on the internet at www.portlandonline.com.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Hearings Officer is final; any
further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21 days
of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact LUBA at
775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265 for
further information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Hearings Officer an
opportunity to respond to it, that also may preclude an appeal to LUBA on that issue.
Recording the final decision.
If this Land Use Review is approved the final decision must be recorded with the Multnomah
County Recorder. A few days prior to the last day to appeal, the City will mail instructions to
the applicant for recording the documents associated with their final land use decision.
• Unless appealed, The final decision will become effective and may be recorded on or after
May 19, 2015– (the day following the last day to appeal).
• A building or zoning permit will be issued only after the final decision is recorded.
The applicant, builder, or a representative may record the final decision as follows:
•

By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope.

•

In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to the
County Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR
97214. The recording fee is identified on the recording sheet.

For further information on recording, please call the County Recorder at 503-988-3034
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
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Applying for your permits. A building permit, occupancy permit, or zoning or development
permit may be required before carrying out an approved project. At the time they apply for a
permit, permittees must demonstrate compliance with:
•
•
•
•

All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use
review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
EXHIBITS
NOT ATTACHED UNLESS INDICATED

A. Applicant’s Statement
1. Original LU Application, narrative and drawings, including applicant’s “Exhibits A-G.
2. Supplemental information, Applicant’s Exhibit H, dated November 21, 2014 and
received November 25, 2014
3. Letter from Day Law Group, withdrawing representation, dated January 6, 2015
4. Supplemental information, Email from Applicant, Zhaohong Wang, with attachments,
including site plan, additional copies of affadavits and deeds, sent March 13, 2015
5. Copies of Report of Inspection cards for construction of residence and garage, February
through September, 1951
B. Zoning Map (attached)
C. Plans/Drawings:
1. Site Plan (attached)
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Bureau of Transportation
F. Correspondence:
1. Stephen Gramstad
2. Ed Fischer, President and Vo-chair, Homestead Neighborhood Association
3. Eric Schnell
4. Milt Jones
G. Other:
1. Letter from Kathleen Stokes to Matthew Swihart, Day Law Group, November 26, 2014
2. CAD drawing from Bureau of Transportation, showing circular driveway, west property
line and SW 11th Avenue right-of-way
3. Dimensions provided by Applicant, Zhaohong Wang, on April 16, 2015, in response to
questions from Kathleen Stokes, which were used to allow creation of final site plan.
The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868).

