VESTING FAQs:
How Changes in Land Use Regulations May Affect Land Use Review
and Building Permit Applications (updated December 10, 2018)

Requlatory changes on the horizon

The City’'s Comprehensive Plan and two of its implementation tools —the zoning maps and zoning code
(Title 33) - are undergoing a major update. Portland’s City Council adopted the 2035 Comprehensive Plan
on June 15, 2016. Several sections of the zoning code will be amended to implement the goals and
policies of the new Comprehensive Plan. These proposed regulatory changes are currently under
consideration in public hearings before the Planning & Sustainability Commission and City Council. For
many of the changes, there will be a gap between when City Council adopts the code changes and when
they go into effect. Many of these changes will not go into effect until May 23, 2018.

However, some regulatory changes are proposed to go into effect sooner, such as those associated with
the Inclusionary Housing Zoning Code Project. Please see this list of upcoming regulatory changes:
http://www.portlandoregon.gov/bds/article/595609.

More information about these projects can be found on the Bureau of Planning & Sustainability website,
located at the following link: https://www.portlandoregon.gov/bps/50531.

Applicants are asking the Bureau of Development Services (BDS) staff about the anticipated timeline for
adopting these changes, when the proposed changes will become effective, how the changes will apply
to land use review and building permit applications that may be “in the pipeline”, and how to become
vested in the current zoning regulations. (In this handout, the terms “vest,” “vested,” and “vesting” are
used to describe when a development application will be reviewed under the zoning regulations in effect
at the time of the application.) This handout is intended to offer only general guidance and cannot
address every potential development situation. Questions about specific development projects or unique
situations should be directed to BDS Land Use Services staff.

What does the zoning code say about vesting?
The Portland Zoning Code addresses the regulations that apply to applications for land use reviews,
building permits, site development permits, and land divisions. They are:

Timeliness of Requlations

33.700.080 Regulations That Apply at the Time of an Application
The regulations of this section apply to applications for land use reviews and building or development

permits.
A. Applications.

1. Application for land use review. Applications for land use reviews will be processed based
on the [zoning] regulations in effect on the date an application is filed with the City, as
follows:

a. Complete at filing. If, on the date the application is filed with the City, the application
contains all the information stated in 33.730.060, Application Requirements, as well as
any additional information required in the pre-application conference notes, the application
will be processed based on the [zoning] regulations in effect on the date the application is
filed;



b. Complete within 180 days. If, on the date the application is filed with the City, the
application does not contain all the information stated in Section 33.730.060, Application
Requirements, as well as any additional information required in the pre-application
conference notes, but the applicant provides the information within 180 days of the date
the application was filed, the application will be processed based on the [zoning]
regulations in effect on the date the application was filed.

2. Application for building or development permit. Applications for building or development
permits will be processed based on [zoning] regulations in effect on the date a complete
application is filed with the City. For the purposes of this section, a complete building or
development permit application contains the information necessary for BDS to determine
whether the proposal conforms with all applicable use regulations and development
standards.

B. Revisions to building or development permit applications. Revisions will be processed
based on the [zoning] regulations in effect when the original complete application was received
if:

1. The use remains within the same use category as in the original application;

2. The revision does not increase the total square footage of the proposed use;
3. The original application has not expired; and
4

The revised development meets all applicable development standards.

C. Use of new regulations or mapping. Applications will not be accepted for building permits or
land use reviews based on [zoning] regulations or changes to zoning maps that have been
approved but not yet implemented, or have been adopted but have not yet become effective.
However, pre-application conferences may be requested and held.

33.700.090 Regulations That Apply After Approval

The regulations of this section apply to land use approvals that are subject to expiration as provided
in 33.730.130, Expiration of an Approval.

A. Building permits. Applications for building permits for development approved by a land use
decision that has not expired are subject only to the [zoning] regulations in effect on the date a
land use application was filed with the City, as specified in 33.700.080.A.1.

B. Land divisions. Applications for Final Plat approval where the Preliminary Plan approval has
not expired are subject only to the [zoning] regulations in effect on the date an application for
Preliminary Plan was filed with the City, as specified in 33.700.080.A.1.

These zoning code sections may not directly address all situations. Therefore, we have provided a
response to questions that have been asked about the timing and applicability of the pending code
changes. See below.

Frequently Asked Questions and Answers

1. Will the zoning code and zoning map changes adopted as part of the Comprehensive Plan
2035 update go into effect immediately? No. The Bureau of Planning & Sustainability expects the
adopted comprehensive plan, as well as the zoning map and zoning code changes to become
effective May 24, 2018 at 1:00PM. Please contact the Zoning Hotline at 503-823-7526 with
questions.

2. Will a Pre-Application Conference/Early Assistance Meeting/Design Advice Request vest a
project under the current code? No. Pre-Application Conferences, Early Assistance Appointments
and Design Advice Requests are not considered land use decisions or development applications and
therefore do not vest projects.

3. Does submitting a complete land use review application vest the proposed project in the
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existing zoning code regulations through the building permit review? Generally, yes, if the land
use review and the building permit review are closely associated, such as a design review for a
proposed building. (If a land use review application addresses only part of a larger development,
such as an adjustment review for a mechanical structure, or the minimum required dimensions of a
parking space, the entirety of the development is not vested in the zoning regulations in effect at the
time of the application for the adjustment review.) A land use review application and the associated
building permit for a development project will be reviewed under the zoning regulations in effect on
the date the land use review application is filed with BDS if: (1) the application and plans submitted
are complete enough to allow BDS to determine that all applicable requirements of the zoning code
are met; or (2) if the application is not complete when filed with BDS, any missing information is
submitted to BDS within 180 days of the filing date. There are exceptions to this general rule as
follows:

* An approved land use decision expires if a building permit has not been issued within three years
of the final land use decision (see Zoning Code Section 33.730.130). If the building permit has
not been issued within this three-year period and the final land use decision has expired, the
zoning code regulations that applied to the project when it was approved no longer apply. A new
land use review application may be required for the development and must comply with the
zoning code regulations in effect at the time the new application is filed with BDS.

* Phased projects: A phased plan will not vest future phases unless a building permit for each
phase is issued within three years of the final land use decision.

*  Property line adjustment/lot consolidation: Moving existing property lines or removing lot
lines through a lot consolidation are actions that will not vest a project in the zoning code
development standards in effect at the time the property line adjustment or lot consolidation
application was filed.

+ Land divisions: Development in a subdivision (a land division creating 4 or more units of land)
approved after September 1, 1995 is vested in the zoning map and zoning code development
standards, such as height and building setbacks, that were in place on the date the land use
review application for the subdivision was filed. State law (ORS 92.040) addresses when a
subdivision approval is vested in the zoning regulations in effect at the time of application and
allows for a vesting period of up to 10 years from the land use decision for the subdivision
(effective date of the preliminary plan approval). There is no similar state law provision for
parcels created by a partition (a land division creating 3 or fewer units of land). This means that
development on parcels created by a partition is not vested in the zoning code standards in effect
on the date the land use review application for the partition is filed.

*  Master plans reviews — Central City & conditional use: Development approved under a
master plan will be vested in the zoning regulations that were in effect when a complete land use
review application was filed for the master plan. This vesting will be limited to the timeframe
covered by the master plan.

* Comprehensive plan map/zoning map amendment: Map changes do not vest development
projects unless the decision approves a specific development.

*  Other land use reviews: If there is a question about what zoning regulations apply to a project,
please confer with BDS Land Use Planning staff before submitting an application.
Communication with staff is imperative during this transition.

4. What happens if a land use review decision expires before the permit is issued for approved
development? Zoning Code Section 33.730.130 identifies when land use review decisions expire.
When a land use review expires, it is no longer vested in the zoning code regulations that applied
when it was approved. There is no review mechanism available to extend a decision beyond the time
frames identified in this section.

5. Is it possible to submit a land use review application prior to the effective date for new
regulations, have it deemed complete, and then place the application on hold for longer than
the maximum time allowed by State law? No, State law requires that land use review applications
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must receive a decision and get through any local appeal process within 120 days, and the maximum
extension allowed is 245 days (total 365 days). So a land use review application cannot be put on
hold for longer than that timeperiod.

6. What happens if a building permit application expires before the permit is issued? BDS
follows established time limits for permit application expiration. BDS Permitting Services staff should
be consulted if there are questions about the timeframe a permit is effective and what is needed to
maintain its active status prior to permit issuance. More information is available here:
https://www.portlandoregon.gov/bds/article/290688

7. What happens if a building permit is submitted prior to the effective date but it is determined
the project requires a land use review? Applications for building or development permits will be
processed based on regulations in effect on the date a complete application is filed with the City as
identified in Zoning Code Section 33.700.080.A.2. The applicant would have the option to redesign
the project so that a land use review is not required or submit for the land use review. Applications for
building permits for development approved by a land use decision are subject only to the regulations
in effect on the date a land use review application was filed with the City as specified in Zoning Code
Section 33.700.080.A.1 and 33.700.090.A. As a result, if a land use review is requested, the building
or development permit will need to be withdrawn, resubmitted with new permit review fees paid and
will be subject to the regulations in effect when the land use review application was filed.

8. What happens if a building permit expires before the project is constructed? BDS follows
established time limits for expiration of issued building permits. BDS Permitting Services staff should
be consulted if there are questions about the timeframe a permit is effective and what is needed to
maintain its active status following permit issuance. More information is available here:
https://www.portlandoregon.gov/bds/article/290688

9. What happens if a building permit is issued, but later, revisions are needed to that issued
permit? This is addressed in 33.700.080:

B. Revisions to building or development permit applications. Revisions will be processed based on the
regulations in effect when the original complete application was received if:

The use remains within the same use category as in the original application;
The revision does not increase the total square footage of the proposed use;

1

2

3.  The original application has not expired; and

4 The revised development meets all applicable development standards.

10. What happens if a land division is approved for a specific development or housing type that
no longer conforms to the new zoning designation applied to the property? As stated above,
subdivisions are vested in the zoning map and regulations for a period of 10 years from application
submittal. Partitions do not have vesting for subsequent development on the lots (unless they include
a concurrent review that approves a specific development proposal). After the 10 year vesting period
for subdivisions, development on the lots is required to conform to the regulations in effect at the time
of the building permit. Depending on the specific situation, a land division amendment could be
required to address conflicts between the proposed development and the land division approval or
conditions.

11. May an applicant choose to develop under the new zoning code after a project is originally
approved through the previous code provisions? Yes, if the applicant reapplies for land use or
building permit review under the new zoning code and map after the effective date of the new
regulations.

12. How will code changes to the definition of “site” and “floor area” be addressed? |If a project is
vested in the zoning code in effect at the time of application, the definitions of site and floor area at
the time of application will apply.
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13.

14.

How does vesting apply to other City codes that affect projects? Vesting for projects described
above is for Title 33 (zoning code) only and does not include other City titles and technical
requirements such as Title 11 (Trees), Title 17 (Public Improvements), or the Stormwater
Management Manual.

What happens when an existing use is a conditional use and the new zoning regulations list
the use as prohibited? If a use is a conditional use under the existing code and as a result of
subsequent code amendments the use is no longer allowed or exceeds the size allowance of the new
code, the use becomes a nonconforming use after the amendments. Nonconforming uses differ from
conditional uses in that they are not allowed to be reestablished if they are discontinued or
intentionally destroyed. Specifically, Zoning Code Section 33.258.050.D states the following:

D. Loss of nonconforming use status.

1. Discontinuance. If a nonconforming use is discontinued for 3 continuous years, the
nonconforming use rights are lost. If a nonconforming use ceases operations, even if the
structure or materials related to the use remain, the use has been discontinued. If a
nonconforming use changes to another use without obtaining all building, land use, and
development permits that would have been required at the time of the change, the legal
nonconforming use has been discontinued. A nonconforming use that has been discontinued
for more than 3 continuous years may request re-establishment through a nonconforming
situation review. Re-establishment of a nonconforming use that has been discontinued for 5
or more continuous years is prohibited.

2. Accidental destruction. When a structure containing a nonconforming use is damaged by fire
or other causes beyond the control of the owner, the re-establishment of the nonconforming
use is prohibited if the repair cost of the structure is more than 75 percent of its assessed
value.

3. Intentional destruction. When a structure containing a nonconforming use is intentionally
damaged by fire or other causes within the control of the owner, the reestablishment of the
nonconforming use is prohibited.

15. What happens when an existing use is an allowed use and becomes a conditional use or

nonconforming use? The new code may include amendments that require conditional use review
for some types of uses, or prohibit other uses. If a site has an existing allowed use that is allowed
only as a conditional use under the new code, the use will be considered an automatic conditional
use. Subsequent changes to that use may require conditional use review. If a site has an existing
allowed use that is prohibited under the new code, the use will be considered a nonconforming use.
Nonconforming uses are allowed to continue to operate, but changes to the use may be subject to a
Nonconforming situation review. Specifically, zoning code Section 33.258.050 states the following:

A. Continued operation. Nonconforming uses may continue to operate. Changes in operations are
allowed. However, nonconforming uses in residential zones may not extend their hours of
operation into the period of 11 pm to 6 am.

B. Change of use. A change to another use in the same use category is allowed by right, provided
that the off-site impact standards of Chapter 33.262, Off-Site Impacts, are met. The applicant
must document in advance that the nonconforming use will meet the off-site impact standards.
For changes of use within the same use category which do not meet the off-site impact
standards, the change may be allowed through a nonconforming situation review.

A change to a use in a different use category which is prohibited by the base zone may be
allowed through a nonconforming situation review. In R zones, a change from a nonconforming
nonresidential use to an allowed residential use that exceeds the allowed density may be allowed
through a nonconforming situation review. An example of this is conversion of a storefront in an
R7 zone (nonconforming use) to a triplex (allowed use, nonconforming residential density).

C. Expansions. Nonconforming uses may expand under certain circumstances. Exterior
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improvements may expand by increasing the amount of land used. Changing the exterior use, for
example from parking to storage, is an expansion of exterior storage. Adding parking spaces to
an existing lot is also an expansion. However, increasing the amount of goods stored on an
existing exterior storage area is a change in operations, not an expansion. Examples of
expansion of gross building area include expanding a nonconforming use into a newly
constructed building or addition on the site, and expanding the amount of gross building area
occupied by a nonconforming use within an existing building.

16. How can I participate in the processes to amend zoning code regulations?
Interested/affected persons are encouraged to participate in the legislative and public hearings
processes. Some elements of the proposed changes have already been reviewed by the Portland
Planning and Sustainability Commission, some elements have already been adopted by both the
Commission and City Council, and some elements have not yet been considered by either decision-
making body. If there is an opportunity to testify, you may convey your preferences and concerns.
The various projects have information posted on the BPS website:
http://www.portlandoregon.gov/bps/50531  Information about the Comprehensive Plan is also
posted on the BPS website: http://www.portlandoregon.gov/bps/article/400191.

If you have questions about which zoning regulations apply to a specific development, please contact
BDS staff at (503) 823-7526. If you want a written response, please submit an application for a zoning
confirmation letter, and list your questions about vesting. The application form is available on the BDS
website: https://www.portlandoregon.gov/shared/cfm/image.cfm?id=92199

Early communications with BDS Land Use Services staff are imperative during this time of transition.
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