DECISION OF THE HEARINGS OFFICER
I.

GENERAL INFORMATION

File Number:

LU 16-225375 CU (Hearings Office 4170007)

Applicant:

Stephanie Neely
Neverwinter Northwest LLC
4230 NE Sumner Street #A
Portland, OR 97218

Consultant:

Karen Karlsson
KLK Consulting LLC
906 NW 23rd Avenue
Portland, OR 97210

Property Owner:

Twin Screw Investments LLC
4230 NE Sumner Street
Portland, OR 97218-1542

Hearings Officer:

Melvin Oden-Orr

Bureau of Development Services (BDS) Staff Representative: Mark Moffett
Site Address:

4230 NE Sumner Street

Legal Description:

W 1/2 OF LOT 25 ELY 50' OF LOT 26 NLY 45' OF ELY 50' OF LOT 27,
BOUNDARY AC

Tax Account No.:

R094100660

State ID No.:

1N2E19BB 11700

Quarter Section:

2535

Neighborhood:

Cully

Business District:

Forty-Second Avenue

District Neighborhood Coalition:

Central Northeast Neighbors
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Zoning:

CGh (General Commercial base zone with Aircraft Landing overlay zone)

Land Use Review:

Type III, CU (Conditional Use Review)

BDS Staff Recommendation to Hearings Officer: Approval with conditions
Public Hearing: The hearing was opened at 8:59 a.m. on March 16, 2017, in the 3rd floor hearing
room, 1900 SW 4th Avenue, Portland, Oregon, and was closed at 10:25 a.m. The record was
closed at that time.
Testified at the Hearing:
Mark Moffett
Stephanie Neely
David Sweet
Fabio de Freitas
Adelina Serna
Jess Heitman
Proposal: The applicant seeks to establish an indoor marijuana grow operation at the site in one
of two existing buildings. This activity is regulated in the Zoning Code as an Agricultural Use, and
therefore subject to a Conditional Use Review in the Commercial Zones. No retail sales operations
are proposed for the site, and no improvements or alterations are proposed to the existing
buildings or other site improvements, landscaping, paving, etc.
Two single-story metal pole barn buildings are located on the site: the northern one directly
abutting NE Sumner Street is proposed for the agricultural/marijuana grow use by applicant, and
the southerly one will remain in use as a sports car building and repair use (Woodstock
Motorsports). There are existing industrial type activated carbon air filters in use for the
marijuana grow operation that will remain in place, and a digital video recording surveillance
system. The existing chain link fence at the perimeter of the site will remain. At the hearing,
applicant Stephanie Neely (“Neely”) testified that they have been operating at the site
approximately four years.
In the incomplete letter staff identified issues with regards to the gravel parking and storage areas
on the east edge of the site, which do not appear to have been installed with the necessary paving
or perimeter landscaping. The applicant may be required to upgrade this area to meet code
requirements, or return the area to landscaping.
As a new agriculture use that is only conditionally allowed in the General Commercial base zone
(33.130.100.C/Table 130-1), the proposal triggers a Type III Conditional Use Review
(33.815.040.B.2.b).
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Approval Criteria: In order to be approved, this proposal must comply with the approval criteria
of Title 33, Portland Zoning Code. The applicable approval criteria are found at 33.815.115.A-D,
Specified Uses in Commercial Zones.
II.

ANALYSIS

Site and Vicinity: The subject site is an irregularly-shaped parcel of 16,600 square feet in the Cully
Neighborhood, just east of the commercial strip along NE 42nd Avenue and south of Killingsworth
Street. The site is surrounded by chain link fencing and gates with circular strands of barbed wire
along the top of the fencing. Two different metal pole barn structures are located on the western
portion of the site, and the eastern portion of the site is almost exclusively a gravel yard and
parking area with no landscaping. A small paved area is located abutting the buildings on the
northern portion of the site. There is a wooden raised planter with some vegetation along most of
the north side of the northern building along the street frontage, blocking former sliding and rollup entry doors to the structure.
The northerly of the two buildings where the agricultural use is proposed has two doorways facing
east into the site. The northerly building also has an awning-covered pedestrian entry door on the
east façade in a narrow strip of land between the building and the west property line, with
pedestrian access to this door only possible through the adjacent property to the east. The
southerly building has one north-facing door for pedestrians and a slide-up garage-type door
facing east into the gravel yard area. A series of vehicles and a storage shed/lean-to structure
were located on the southernmost portion of the gravel yard area during the staff site visit on
February 28, 2017.
The site sits at a transitional location between commercial, light industrial, and institutional areas
to the west, and single-family housing to the east. Nearby to the west are food service and office
establishments, a church, small apartment buildings, and other similar developments, all of which
are primarily automobile-oriented. Directly east of the site are two newer single-family homes,
one on a flag lot abutting the southern portion of the site. The remainder of the street to the east
is primarily older single-family homes originally built from the 1920’s to the 1980’s.
The abutting right-of-way has a two-lane asphalt roadway but no public sidewalks and rutted,
potholed gravel or grassy shoulders, often used for vehicle parking. The street frontage on this
site is covered in gravel and no plants, although the area immediately adjacent to the slatted
chain-link fence along the eastern portion of the site frontage had some grassy, weedy ground
cover at the edge of the gravel shoulder south of the roadway.
Northeast Sumner Street abutting the site is classified as a Local Service Street for all modes in the
City of Portland Transportation System Plan.
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Zoning: The CGh zoning on the property includes the General Commercial zone and the Aircraft
Landing overlay zone. The CG base zone is intended to allow auto-accommodating commercial
development in areas already predominantly built in this manner and in many newer commercial
areas. The zone allows a full range of retail and service businesses with a local or regional market.
Industrial and other potentially nuisance-generating uses are allowed with limited size or required
to receive approval through the conditional use review process, to avoid adverse impacts on the
surrounding commercial area. Development standards in the CG zone seek to promote attractive
development, an open and pleasant street appearance, and compatibility with adjacent
residential areas.
The Aircraft Landing or “h” overlay zone provides height limits in some situations, in an effort to
ensure safety for aircraft landings at the Portland International Airport. There are no impacts with
regards to the current proposal from this overlay zone, which would only limit the height of new
vertical structures, for example a cell phone tower or ham radio antenna, etc.
Land Use History: City records indicate one prior land use review at the site. In 2002 an
application was made for conditional use approval for a new wireless telecommunications (cell)
tower under case file #LU 02-127678 CU. This application was withdrawn by the applicant prior to
any final decision.
Agency Review: A “Request for Response” was mailed February 9, 2017. The following bureaus
have responded:
The Bureau of Environmental Services (BES) has reviewed the proposal and responded without
objection or concern for the conditional use review, noting correctly that there are no stormwater
or sanitary sewer issues raised in or relevant to the mandatory approval criteria for this request.
Stormwater management requirements will apply in the future for any situation where new
paving or impervious surfaces are proposed, and would be implemented during the building
permit review process. Exhibit E.1 contains staff contact and additional information.
The Development Review Section of Portland Transportation (PBOT) has reviewed the proposal
and provided detailed findings on the relevant transportation-related approval criteria. No
concerns or requested conditions of approval have been raised by PBOT in this response, which
recommends approval of the conditional use request. Exhibit E.2 contains staff contact and
additional information.
The Water Bureau has reviewed the proposal and offered no concerns or objections with regards
to the conditional use approval criteria. The response notes that water services are available, and
also that all mixed-use/multi-tenant developments are required to install a Reduced Pressure
Backflow Assembly (RPBA) on domestic water services: this issue would be addressed during any
building permit or occupancy permit for the structure. Exhibit E.3 contains staff contact and
additional information.
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The Fire Bureau has reviewed the proposal and provided a standard response noting no objections
to the land use review request, but also providing preliminary information about Fire Codes. All
current Fire Code requirements apply and will be required to be met during the building permit
review process, such as that required for this use to occupy the building in which the use is
proposed. Exhibit E.4 contains staff contact and additional information.
The Police Bureau has reviewed the proposal and responded with a comment correctly noting that
there are no police-related approval criteria for this particular conditional use review. Exhibit E.5
is a hard copy of this electronic “no response” comment from the Police Bureau.
The Site Development Section of BDS has reviewed the proposal and responded without comment
or concern (Exhibit E.6).
The Life Safety Section of BDS has reviewed the proposal and provided preliminary information
about Building Code regulations that will apply during the mandatory occupancy permit process,
but with no objections or concerns regarding the requested conditional use review. It is
recommended that the applicant visit staff in the Development Services Center to research
possible occupancy classification and upgrade requirements that will be applied to the project
during the occupancy permit process. Also, handicap-accessible parking is required, with
requirements for adjacent access aisles in the parking area. Exhibit E.7 contains staff contact and
additional information.
Neighborhood Review: A Notice of the Public Hearing for this proposal was mailed on February
24, 2017. Two written responses were received from interested parties.
One written response was received from a neighbor living nearby along NE Sumner Street in
response to the hearing notice. See Exhibit F.1. This letter expressed support for the applicant in
this case who has had “productive conversations” with the author, who appreciates the social
conscience, wages, and volunteer activities that the applicant has pursued in the neighborhood.
Despite a dislike of the appearance and barbed wire fencing surrounding the site, the author
expresses support for this specific use given the behavior of the applicant. The letter suggests that
this application be considered “as an exception and not a precedent” for other similar uses unless
they offer a significant community benefit, encourages the use of an equity lens to see if there is a
disproportionate siting of similar facilities in “low-income, people of color communities,” and
suggests that marijuana grow facilities be required to execute “community benefit agreements”
with the neighborhoods in which they locate. Exhibit F.1.
Staff Note: The structure of the conditional use process typically does not provide for an analysis
of comparative city-wide siting issues or equity in the approval criteria, and applications are
reviewed based on a case-by-case basis. Very few such facilities have been approved to date, but
they are generally not located in any one single quadrant or neighborhood of the City. Community
Benefit Agreements or Good Neighbor Agreements are considered in other specific land use
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reviews, but generally the substance of those agreements are not specifically regulated by the
City, as they can go beyond issues with a legal nexus or connection to the mandatory approval
criteria. Nevertheless, the applicant has included a Community Benefits Agreement document in
their application (Exhibit A.3), and this will be considered in the findings later in this report.
A second letter was received from a neighborhood developer, Weston Investment Co., LLC
(“Weston”) who owns a nearby apartment building objecting to approval (“Weston Letter”). See
Exhibit F.2. The Weston Letter objects to the facility as inappropriate for a “residential
neighborhood” based on security concerns, odor concerns, and because of the potential
deterioration of an already substandard street condition due to truck traffic. Weston writes:
“A marijuana grow operation is not an appropriate activity in this close in
residential neighborhood for many reasons:
1. SECURITY of our tenants and their goods. In the placement of
marijuana there is a possible element of unforeseeable individuals
who will, in my estimation, perform tasks to obtain this product.
Theft will be a problem.
2. POSSIBLE ODOR consideration that this residential neighborhood
should not be subject to.
3. STREET CONDITION. NE Sumner is an unimproved street and any
additional truck or vehicle traffic will further cause the future
deterioration of the street. Over the years Weston Investments Co.,
LLC has made temporary repair to the street to make it passable,
even though the tenant of the Sixpence apartment building do (sic)
not use the street, as the entrance to the apartments paved parking
lot is off of NE 42nd Avenue.”
Exhibit F.2.
Staff Note: Issues with regards to odor and transportation impacts are discussed in the findings
against the approval criteria. There are no security-related approval criteria for this application,
but the applicant has provided extensive details on an existing security system, which includes 24hour camera recordings and a security service which patrols the site after regular business hours.
ZONING CODE APPROVAL CRITERIA
33.815.010 Purpose of Conditional Use Reviews
Certain uses are conditional uses instead of being allowed outright, although they may have
beneficial effects and serve important public interests. They are subject to the conditional use
regulations because they may, but do not necessarily, have significant adverse effects on the
environment, overburden public services, change the desired character of an area, or create
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major nuisances. A review of these uses is necessary due to the potential individual or cumulative
impacts they may have on the surrounding area or neighborhood. The conditional use review
provides an opportunity to allow the use when there are minimal impacts, to allow the use but
impose mitigation measures to address identified concerns, or to deny the use if the concerns
cannot be resolved.
33.815.115 Approval Criteria for Specified Uses in Commercial Zones
These approval criteria apply to uses in the following categories and zones: Industrial Service uses
and Agricultural uses in the CS, CG, and CX zones, and Warehouse And Freight Movement uses in
the CG zone. The approval criteria allow these uses in commercial zones when they have a
business or consumer orientation and are of a size and character to blend in with the other
commercial uses. The approval criteria are:
A. The proposed use will not have nuisance impacts from noise, odor, and vibrations greater
than usually generated by uses allowed by right in the zone;
B. Based on the characteristics of the proposed use and its development, the proposal is
consistent with the purpose of the commercial zone and with the character of the specific
area;
C. The proposed use will not significantly alter the overall commercial character of the area,
based on the existing proportion of commercial and noncommercial uses and the effects
of incremental changes; and
D. The transportation system is capable of supporting the proposed use in addition to the
existing uses in the area. Evaluation factors include street designations and capacity; level
of service and other performance measures; access to arterials; truck impacts,
connectivity; transit availability; on-street parking impacts; access restrictions;
neighborhood impacts; pedestrian, bicycle, and transit circulation; safety for all modes;
and adequate transportation demand management strategies.
Each approval criterion is addressed in turn.
A. The proposed use will not have nuisance impacts from noise, odor, and vibrations greater
than usually generated by uses allowed by right in the zone.
Findings: With regards to odor, the applicant notes in their revised narrative (Exhibit A3)
that there are extensive monitoring devices in the grow room for factors including
temperature, relative humidity, CO2, VPD (vapor pressure deficit), and other various
measurements of substrate saturation in the air. The grow room is a sealed and selfcontained operation that relies on mechanical equipment to circulate and filter the air
exchange between the indoor-only growing use and the outside air in the neighborhood.
There is no way to objectively measure odor in the air, and staff noted no permeating odor
around the building on the February 28, 2017 site visit.
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The applicant employs industrial strength activated carbon filters, consisting of mechanical
filters that include small pieces of carbon, typically in granular or powdered block form,
that have been treated to be extremely porous. The surface area that results from this
treatment enables these carbon filters to absorb exponentially more contaminants and
allergens than traditional carbon. Adsorption is a distinct process where organic
compounds in the air or water react chemically with the activated carbon, which causes
them to stick to the filter. The more porous the activated carbon, the more contaminants
it will capture. These types of filters are more commonly used to remove hazardous
compounds in home purification systems. The air filtration system used in this building is
able to completely re-circulate the air within the structure in less than three hours with
just one filter, although there are five total filters active at this facility. The filters are run
24 hours per day to ensure that no significant odor is emitted from the facility. The
applicant has provided details of the specific carbon filtration systems used at this facility,
with additional technical details and specifications. See Exhibit A.3. This should address the
concerns raised by Weston.
The surrounding area includes several food service uses which have kitchen exhaust fans,
which typically dispel smoke fumes and cooking/fuel (e.g. fryer oil) odors in the
neighborhood on a regular basis, as is found in many commercial districts. However, as
Weston has raised odor-related concerns, and the growing of marijuana can result in
undesirable odor-related impacts if not properly addressed as proposed by the applicant
with the mechanized, activated carbon filter filtration system, odors related to the use
could cause potential nuisance impacts. In order to assure that this does not occur, a
condition of approval will require the applicant to continually use and maintain an
activated carbon air filtration system for the life of the agricultural use at the site. The
Hearings Officer finds that this criterion is met with conditions of approval.
With regards to noise and vibrations, the proposed use is not expected to generate any
significant impacts. Rooftop and other exterior mechanical equipment used to support the
use is no different in terms of these impacts than one would typically find on a retail,
restaurant, or office use. Typical HVAC (heating, ventilation, and air conditioning)
equipment is used, and there are no large machinery operations that would result in
vibrations noticeable to neighbors. There is an extensive security camera and lighting
system, including cameras and motion detectors. None of the proposed equipment as
discussed by the applicant should result in significant noise or vibrations. See Exhibit A.3,
page 2. Therefore, with regards to noise and vibrations, the proposed use will not generate
nuisance impacts greater than those usually generated with by-right uses.
Based on the above findings, and with the noted condition of approval, the Hearings
Officer finds that this criterion is met.
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B. Based on the characteristics of the proposed use and its development, the proposal is
consistent with the purpose of the commercial zone and with the character of the specific
area.
Findings: The proposed use is an indoor-only marijuana grow operation, with no
customers or significant deliveries to the site, and only two part-time employees on the
site from 9:00 a.m. to 5:00 p.m. The site is located in the CG zone, which is intended to
allow auto-accommodating development in areas already predominantly built in this
manner, as is characteristic of the surrounding developments in the NE 42nd Avenue
commercial area south of Killingsworth Street. Non-commercial uses including some
industrial uses and the proposed agricultural use are allowed, but limited and/or reviewed
to ensure they do not dominate the character of the commercial area. Development
standards in the CG zone seek to promote attractive development, an open and pleasant
street appearance, and compatibility with adjacent residential areas.
Unlike a traditional outdoor agricultural use, such as farming field crops of a livestock
operation for cattle or pigs, for example, the proposed use is not likely to generate
significant noise, dust, odor, or other noxious impacts traditionally associated with farming
and raising of animals in an urban setting. With the air filtration and sealed indoor growing
environment of this specific use, any potential noxious impacts to the surrounding area
will not be significant or noticeable to the surrounding commercial or residential district.
The applicant will be required to obtain an occupancy for the proposed use, as the
structure was built for a prior use (auto repair/storage) but has not achieved an occupancy
permit for the proposed use (the facility is already in operation on the site). The
mandatory review under this building permit for Life Safety/Building Code, Fire Code, and
other regulatory issues including accessible parking will ensure that the building and
facility are brought up to appropriate commercial standards, as found elsewhere in this
commercial district. With a condition of approval ensuring that this occupancy permit
occurs, there will be additional assurances that the proposed use will meet accepted
commercial fire and building code standards.
The site is also in the Cully Neighborhood Plan area, a neighborhood plan adopted by the
City Council in 1991. Policy 1A of this plan seeks to improve the visual image of the
neighborhood and beautify the area with upgrades to buildings and landscaping. Policy 1B
encourages businesses and residents to work with the Cully Neighborhood Association to
ensure coordination and community enhancement of individual projects. Policy 2B seeks
to improve the appearance and maintenance of individual projects in the area. Policy 2C
promotes neighborhood safety through active crime prevention. Other policies in the Cully
Neighborhood Plan relate to housing, social services, transportation, and other areaspecific issues which are not directly relevant to the proposal.
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The applicant has provided an unsigned copy of a “Community Benefits Agreement” which
has been identified as evolving from direct discussion with the Cully Neighborhood
Association. See Exhibit A.3 attachment as Exhibit 1. This agreement and the applicant’s
narrative state that additional landscaping will be provided along the project’s street
frontage, although specific landscape plantings and details have not been provided on a
landscape plan. Specifically, the narrative and agreement suggest that screening will be
provided along the chain link fence surrounding the property, as well as along the west
wall of the structure.
The existing site has little or no landscaping, and the majority of the site interior is
developed as a gravel storage and parking area. A small paved area not surfaced in gravel
is located immediately adjacent to the north building on the site, but there is no clear
vehicle stall paint striping or formal parking areas identified anywhere on the site plan,
which just shows paved and gravel areas with no additional detail.
In order to improve the appearance of the site consistent with the applicant’s stated
intent, and to ensure greater compatibility with the surrounding neighborhood, conditions
of approval regarding additional landscaping and formalizing the on-site parking area are
required. To improve the appearance from the street, the applicant will be required to relocate the unsightly chain link and razor-wire fence south, providing the required
landscaping on the outside of the fence along the street, and to modify the portion of the
paved parking area to the east of the northerly building with striped, paved driveway and
parking stalls per regulations in Chapter 33.266. In addition to the striping and paving
standards to distinguish the driving aisle from the parking stalls, this will include perimeter
landscaping to the L2 standard outside the fence along the north/NE Sumner Street
property line north of the re-located fence. To protect these plantings along a street
where the unimproved gravel shoulders are used for vehicle parking, and consistent with
Zoning Code standards for parking lot landscaping, concrete curbing shall be provided at
the edge of the landscaped area to protect these plantings from damage by vehicles.
The area at the eastern edge of this new parking area inside the re-located fence shall be
provided plantings consistent with the L3 landscaping standard, as the site abuts
residentially-zoned land to the east. This condition will also require establishment and
maintenance of plantings in the planter boxes immediately north of the building abutting
NE Sumner Street, including perennial plantings of small shrubs, flowers, and/or
ornamental grasses, to approve the appearance of the remainder of the street frontage.
With the noted condition of approval requiring a relocated fence along NE Sumner Street,
creation of a legal paved driveway and striped parking stalls along the fence line east of
the northerly building, and perimeter L2 and L3 landscaping per current code, the
appearance of the most visible portions of the facility can be improved, consistent with the
desired character of the area and the applicant’s stated intent.
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The remaining gravel yard and parking area south of a line extending east from the
northerly building has never been legally permitted, and notes will be included in the
development standards of this decision and notes made on the site plan indicating this
situation. These existing gravel yard areas are related to the existing motorsports use in
the south building on the site, and are not technically part of the current proposal.
Nevertheless, as discovered in extensive preliminary discussions and permit history work
with the applicant prior to the case being made complete (Exhibits G.7 through G.10),
these gravel areas were never installed as required with a building permit, and do not
meet the paving or perimeter landscaping requirements of the Zoning Code.
With regards to the proposed agricultural use in the current building, this criterion can be
met with conditions of approval ensuring planting of vines along the street-facing fence
abutting NE Sumner Street, as well as L2 landscaping south of the fence abutting a
reconfigured parking area that meets the paving and layout/aisle standards of Chapter
33.266, as indicated with staff notes on the site plan. Finally, this condition of approval will
also require planting and maintenance of vegetation in the wooden planter boxes on the
north side of the building. With this condition of approval, the Hearings Officer finds that
this criteria is met.
C. The proposed use will not significantly alter the overall commercial character of the area,
based on the existing proportion of commercial and noncommercial uses and the effects
of incremental changes.
Findings: The surrounding commercial area on both sides of NE 42nd Avenue between NE
Killingsworth Street and NE Prescott Street is primarily commercial, light industrial, and
institutional in character. With the exception of a few two-story apartment buildings,
nearby residential uses are contained within the multi-dwelling and single-dwelling
residential zones. The proposed motorsports use in the southern building on the site is
considered a Vehicle Repair use, which falls in the commercial use category. Most of the
buildings in this specific commercial area are single-story in character, with a large brick
Catholic Church along NE 42nd Avenue one block north of the site being the most visually
imposing structure in the area. Because the proposed use occurs in a single-story
prefabricated metal building that previously served as a vehicle repair use, and considering
the lack of exterior changes being made to the structure, there are no significant changes
to the overall commercial character of the area with this proposal. The Hearings Officer
finds that this criterion is met.
D. The transportation system is capable of supporting the proposed use in addition to the
existing uses in the area. Evaluation factors include street designations and capacity; level
of service and other performance measures; access to arterials; truck impacts,
connectivity; transit availability; on-street parking impacts; access restrictions;
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neighborhood impacts; pedestrian, bicycle, and transit circulation; safety for all modes;
and adequate transportation demand management strategies.
The Weston Letter has raised issues regarding the impact of the business on unimproved
NE Sumner. See Exhibit F.2.
Findings: The Development Review Section of PBOT has reviewed the proposal and
provided the following findings (excerpt from Exhibit E.2, below):
“In relation to the above referenced evaluation factors and specifically as
associated with Type III Conditional Use reviews, PBOT typically requires
an applicant to have a professionally prepared Transportation Impact
Study (TIS) submitted into the record to adequately address said factors.
This is especially the case for the first evaluation factor which requires
varying levels of data collection and specific traffic engineering analysis.
Given this relatively new use that the City is now considering, and the fact
that this is one of the first of this type of Conditional Use requests, PBOT
had previously determined during the Pre-application Conference review
that no TIS would be required. This determination was made based on the
information that was relayed to City staff by the applicant with regard to
the operations of this new use. The following analysis therefore, is made
based on the information that has been submitted into the record that
reflects the operations of the proposed ‘agricultural production facility’.
The City of Portland (COP) defines the applicable intersection standards in
Administrative Rule TRN 10.27 – Traffic Capacity Analysis for Land Use
Review Cases as follows:
1. For signalized intersections, adequate level of service is LOS D,
based on a weighted average of vehicle delay for the intersection.
2. For stop-controlled intersections, adequate level of service is LOS
E. Level of service for two-way stop-controlled intersections is based
on individual vehicle movement, and all-way stop controlled
3. An amendment or other land use application that requires analysis
of traffic capacity and allows development that either (1) may cause a
transportation facility to perform below the standards established in
sections 1 and 2, or (2) adds vehicle trips to a facility that is already
performing below the standards established in sections 1 and 2 may
be approved if:
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a. Development resulting from the amendment or other land use
application will mitigate the impacts of the amendment or other
land use application in a manner that avoids further degradation
to the performance of the facility by the time of development
through one or more of the following:
(i) the development is limited to result in no net increase in
vehicle trips over what is allowed by the existing zoning;
OR
(ii) one or more combination of transportation
improvements or measures are imposed to mitigate the
transportation impacts of the amendment or other land
use application in a manner that avoids further
degradation to the performance of the facility by the time
of any development.
In the few previous assessments that PBOT has made relative to other
‘marijuana grow’ facilities that have been proposed across the city, there
has been a consistent representation that this use does not require many
employees to manage/operate said facilities. PBOT does not expect that
the subject Conditional Use request will be any different – that there will
be few regular agricultural production facility employees on site at any
given time. The facility may accommodate a couple of clients,
consultants or State Inspectors at any given time – the operation will
otherwise not be open to the public and access will be significantly
restricted. Supplies will be limited and can be delivered to the on-site
loading areas.
It should be identified here that PBOT and the general transportationprofession, typically refers to the Institute of Transportation Engineers
(ITE)/Trip Generation Manual to obtain collected data related to the
approximate number of vehicle trips that are expected to be generated in
association with specifically identified land-use categories. In this case,
the ITE Manual does not include a specific land use category for the
proposed use. There is also no relatively similar land use category to use
as a substitute. In cases where there is no data available from the ITE
Manual, an industry practice is to have observations conducted at the
same use in question (at other locations) to obtain actual vehicle ‘counts’
to attribute towards the trip generation/intersection operation analysis.
In this case, because the specifically proposed agricultural (marijuana)
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production facility is new, there are no other similar uses available for
anyone to conduct said observations. Accordingly, the relatively few
number of vehicle trips associated with the expected number of
employees of the proposed use must be considered for the purposes of
conducting this evaluation.
If there are even a half-dozen employees on the site associated with the
agricultural production facility (which would be more than the other
previously evaluated similar land use proposals), this would equate to
approx 2 vehicle trips during either the traditional AM or PM peak hour of
operations. The negligible number of (either) AM or PM peak hour vehicle
trips will have an insignificant impact on nearby intersection operations
(with respect to reducing the capacity of said intersections).
With regard to the other relative evaluation factors, PBOT expects the
same minimal impacts associated with the proposed agricultural
production facility. The site has frontage along NE Sumner, which is
classified as a Local Service street for all modes. However, the site is
located a short distance east of NE 42nd Ave, an arterial roadway, which
leads to other arterial streets throughout the broader transportation
system. Access to NE Sumner will not be affected by the proposed use. It
is not anticipated, based on previous reviews of these types of agricultural
production facilities, that deliveries to/from the site will be made by large
trucks – vehicles will be able to access the subject site via the existing site
access. The City’s connectivity goals will not be furthered by the proposed
use since PBOT does not have the ability to require any r.o.w.
improvements (nonetheless, the subject site is not located in an ideal
location to create any better connection through the subject block – this
would occur further east through the subject site). The site is served by
nearby Tri-Met bus route #75 (Cesar Chavez/Lombard) with stops along
NE 42nd Ave - transit availability will not be affected by the proposed
agricultural production facility. On-street parking impacts will be
minimized given the few number of vehicles associated with the new use
and the fact that the existing on-site parking lot can accommodate the
expected users. There are no access restrictions related to the subject site.
Neighborhood impacts are directly attributed to impacts associated with
intersection operations and on-street parking supply. As noted previously,
PBOT does not expect the proposed agricultural production facility to
have any adverse impacts to either the operation of nearby intersection
nor to the supply of on-street parking spaces. Although there are no
sidewalks along NE Sumner, pedestrians are afforded safe movement in
the area along gravel shoulders and via existing sidewalks immediately
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west of the subject site. Bicyclists enjoy designated (Portland Bike/Walk
Map) bike facilities in the area - the ‘Neighborhood Greenway’/SignedMarked route along NE Alberta Ct (south of the subject site) and the
‘Shared roadway’ along NE 47th Ave (east of the subject site). The
proposed agricultural production facility will have no bearing on the
aforementioned nearby transit route along NE 42nd Ave. Finally,
Transportation Demand Management Plans (TDMP) are typically required
to mitigate for adverse transportation-related adverse impacts created by
new uses. As identified above, PBOT does not expect that the proposed
agricultural production facility will result in any significant impacts,
therefore, adequate transportation demand management strategies are
unnecessary.
In summary, based on the information that was submitted by the
applicant into the record, PBOT finds that ‘the transportation system is
capable of supporting the proposed use in addition to the existing uses in
the area’. This approval criterion is satisfied.”
Exhibit E.2.
Based on the above findings from PBOT staff, the Hearings Officer finds that this criterion
is met.
DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior to
the approval of a building or zoning permit.
The applicant and staff had extensive conversations in the context of this application regarding
the existing gravel parking and exterior storage yard areas on the eastern portion of the site
(Exhibits G.7 through G.10). These areas did not exist as recently as 2002 based on aerial
photographs (Exhibit G.4), and at no time has gravel vehicle or exterior storage areas been
allowed in this zone under Zoning Code regulations. There is no permit evidence to suggest that
these areas were ever legally created either when the site was under Multnomah County zoning
jurisdiction, or after the site was annexed into the City of Portland in 1985. Although there is no
legal nexus triggered in the approval criteria for this marijuana grow operation, the applicant has
been advised that these areas must be brought up to code or removed from the site (and building
permit site/landscape plan drawings) during the mandatory occupancy permit process.
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III.

CONCLUSIONS

The applicant has proposed a marijuana grow operation in an existing building in the commercial
zone. The use has been in existence at the site for some time as a medical marijuana grow facility,
but without the benefit of the required occupancy permit. The proposal will not result in any
significant noise, odor, or vibration impacts based on the nature of the use and the existing and
proposed air filtration systems in operation at the site today. In order to ensure that the odor
abatement system currently in place remains so, a condition of approval is necessary. In addition,
the desired character of the commercial zone and the Cully Neighborhood Plan require some
mitigation for the unsightly nature of the property’s appearance, especially along the north
frontage abutting NE Sumner Street. Consistent with the applicant’s stated intent to improve
landscaping along the street frontage, and to ensure at least a minimal legal parking area on the
northernmost portion of the site, conditions of approval are necessary. With the noted conditions
of approval below, the relevant approval criteria are met, and the request should be approved.
IV.

DECISION

Approval of a Conditional Use Review to establish an Agricultural marijuana grow operation in
the northerly of two existing buildings at 4230 NE Sumner Street, as indicated on the approved
plans, Exhibits C.1 through C.3, and subject to the following conditions:
A. As part of the building/occupancy permit application submittal, the following developmentrelated conditions (B through E) must be noted on each of the four required site plans or
included as a sheet in the numbered set of plans. The sheet on which this information appears
must be labeled "ZONING COMPLIANCE PAGE - Case File LU 16-225375 CU." All requirements
must be graphically represented on the site plan, landscape, or other required plan and must
be labeled "REQUIRED."
B. The applicant must obtain an occupancy permit for the marijuana grow operation, prior to
legal continued operation of the agricultural/marijuana grow use at the site.
C. The applicant must continuously operate and maintain an activated carbon air filtration
system at the site, at least comparable in effectiveness to that identified in the application
narrative for this case (Exhibit A.3).
D. The applicant must re-located the slatted chain link and razor wire fencing and gate along the
northernmost portion of the site abutting NE Sumner Street, east of the existing buildings, to a
point at least 5’-0” south of the curving lot line in NE Sumner Street. The west post/edge of
the existing gate may remain in place with the fence and gate angling south to a point where
at least 5’ of landscaping exists north of the fence (not gate), and south of the property line.
Landscaping equivalent to the L2 landscaping standard shall be placed along the outside,
northern edge of the re-located fencing abutting NE Sumner Street, excluding only the area
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immediately north of a maximum 20’-0” wide gate opening, and filling the area between the
fence and the property line. Concrete curbing shall be provided along the right-of-way edge to
protect the planted area. In addition, the existing raised planter boxes along the north face of
the existing buildings abutting NE Sumner Street shall be provided with perennial planting
materials such as small shrubs, flowers, and/or ornamental grasses, to soften the appearance
of the site for neighbors.
E. The area east of the northerly building, and south of the re-located fencing and gate, shall be
upgraded with paving and clearly identified parking stalls and aisles with layout and paint
striping per Chapter 33.266, Parking and Loading. An area at least 5’-0” deep along the east
edge of this new parking area must be provided with L3 landscape plantings, as indicated on
the site plan.

____________________________________
Melvin Oden-Orr, Hearings Officer
3-24-17
Date
Application Determined Complete:
January 27, 2017
Report to Hearings Officer:
March 8, 2017
Decision Mailed:
March 24, 2017
Last Date to Appeal:
4:30 p.m., April 7, 2017
Effective Date (if no appeal):
April 10, 2017 Decision may be recorded on this date.
Conditions of Approval. This project may be subject to a number of specific conditions, listed
above. Compliance with the applicable conditions of approval must be documented in all related
permit applications. Plans and drawings submitted during the permitting process must illustrate
how applicable conditions of approval are met. Any project elements that are specifically required
by conditions of approval must be shown on the plans, and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews. As
used in the conditions, the term “applicant” includes the applicant for this land use review, any
person undertaking development pursuant to this land use review, the proprietor of the use or
development approved by this land use review, and the current owner and future owners of the
property subject to this land use review.
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Appeal of the decision. ANY APPEAL OF THE HEARINGS OFFICER’S DECISION MUST BE FILED AT
1900 SW 4TH AVENUE, PORTLAND, OR 97201 (503-823-7526). Appeals can be filed at the
Development Services Center Monday through Wednesday and Fridays between 8:00 a.m. to 3:00
p.m. and on Thursdays between 8:00 a.m. to 12:00 p.m. After 3:00 p.m. Monday through
Wednesday and Fridays, and after 12:00 p.m. on Thursdays, appeals must be submitted at the
reception desk on the 5th floor. An appeal fee of $5,000 will be charged (one-half of the
application fee for this case, up to a maximum of $5,000). Information and assistance in filing an
appeal can be obtained from the Bureau of Development Services at the Development Services
Center.
Who can appeal: You may appeal the decision only if you wrote a letter which is received before
the close of the record on hearing or if you testified at the hearing, or if you are the property
owner or applicant. If you or anyone else appeals the decision of the Hearings Officer, only
evidence previously presented to the Hearings Officer will be considered by the City Council.
Appeal Fee Waivers: Neighborhood associations recognized by the Office of Neighborhood
Involvement may qualify for a waiver of the appeal fee provided that the association has standing
to appeal. The appeal must contain the signature of the Chair person or other person authorized
by the association, confirming the vote to appeal was done in accordance with the organization’s
bylaws.
Neighborhood associations, who wish to qualify for a fee waiver, must complete the Type III
Appeal Fee Waiver Request for Organizations Form and submit it prior to the appeal deadline. The
Type III Appeal Fee Waiver Request for Organizations Form contains instructions on how to apply
for a fee waiver, including the required vote to appeal.
Recording the final decision.
If this Land Use Review is approved the final decision must be recorded with the Multnomah
County Recorder. A few days prior to the last day to appeal, the City will mail instructions to the
applicant for recording the documents associated with their final land use decision.
•

A building or zoning permit will be issued only after the final decision is recorded.

The applicant, builder, or a representative may record the final decision as follows:
•

•

By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope; OR
In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to the County
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Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR 97214. The
recording fee is identified on the recording sheet.
For further information on recording, please call the County Recorder at 503-988-3034.
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision is
rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not issued
for all of the approved development within three years of the date of the final decision, a new
land use review will be required before a permit will be issued for the remaining development,
subject to the Zoning Code in effect at that time.
Applying for your permits. A building permit, occupancy permit, or development permit may be
required before carrying out an approved project. At the time they apply for a permit, permittees
must demonstrate compliance with:
•
•
•
•

All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use
review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
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EXHIBITS
NOT ATTACHED UNLESS INDICATED
A.

Applicant’s Statements
1. Original narrative and exhibits
2. Original, outdated site plan
3. Revised narrative and exhibits, received 1/27/17
4. Cover memo provided with revised narrative, received 1/27/17
5. Elevations of existing/Woodstock Motorsports Buildings – reference only
B. Zoning Map (attached)
C. Plans and Drawings
1. Site Plan
2. North/Neverwinter Northwest Building Elevations (attached)
3. Large/scalable North/Neverwinter Northwest Building Elevations
D. Notification information
1. Request for response
2. Posting information and notice as sent to applicant
3. Applicant’s statement certifying posting
4. Public hearing notice with mailing list
5 Postmarked/mailed copy of public hearing notice
E. Agency Responses
1. Bureau of Environmental Services
2. Development Review Section of Portland Transportation
3. Water Bureau
4. Fire Bureau
5. Police Bureau
6. Site Development Section of the Bureau of Development Services
7. Life Safety Section of the Bureau of Development Services
F. Letters
1. E-mail with comments and support from Tony DeFalco, rec’d. 3/1/17
2. Letter with comments from Joseph Weston, rec’d. 3/3/17
G. Other
1. Original LU application form and receipt
2. Request for Completeness Review (RFC), routed 8/24/16, including PBOT reply
3. Incomplete letter from staff to applicant, sent 9/15/16
4. Aerial photos of site from 2002, 2005 and 2014
5. Pre-Application Conference summary notes, EA 16-103182 PC
6. Post-RFC comments from BES staff to applicant, forwarded 9/20/16
7. Initial e-mail discussion between applicant’s consultant and staff regarding existing gravel
yard/parking area and need to document legality or bring up to code, 9/28/16
8. Continued e-mail discussion between applicant’s consultant and staff regarding permit
history, with discussion of permit 07-154448 CO and lack of legal status for existing gravel
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H.

areas on the site, nor any other exterior improvements as shown existing on site plan,
10/24-25/16
9. E-mail discussion between applicant and staff regarding returning illegal gravel
yard/parking area on east portion of site to grass, 11/16-17/17
10. E-mail discussion between applicant’s additional consultant and staff regarding legalizing
the gravel yard/parking area, including process for attempting to document legal status of
gravel yard area, date of annexation, and other technical issues, 11/30/16
Received in the Hearings Office
1. Hearing Notice - Moffett, Mark
2. Staff Report - Moffett, Mark
3. New Condition Language - Moffett, Mark
4. 3/16/17 Memo - Moffett, Mark
5. PowerPoint presentation printout - Moffett, Mark
6. 3/13/17 letter from Twin Screw Investments LLC - Moffett, Mark
7. 3/12/17 Email from Jess Heitman & Adelina Serna - Moffett, Mark
8. E-mails - Moffett, Mark
9. Record Closing Information - Hearings Office

