Date:

April 17, 2017

To:

Interested Person

From:

Stacey Castleberry, Land Use Services
503-823-7586 / Stacey.Castleberry@portlandoregon.gov

NOTICE OF A TYPE Ix DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
mailed copy of this document is only a summary of the decision.
The reasons for the decision are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition
then scroll to the relevant Neighborhood, and case number. If you disagree with the
decision, you can appeal. Information on how to do so is included at the end of this
decision.

CASE FILE NUMBER: LU 16-288737 EN
GENERAL INFORMATION
Applicant/Owner:

Bureau of Environmental Services
Attn: Lisa Moscinski
1120 SW 5th Avenue, Room 1000
Portland, OR 97204

Interested Party:

Portland Parks & Recreation
Attn: Rachel Felice
1120 SW 5th Ave, Room 1300
Portland, OR 97204

Site Address:
Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:
Neighborhood:
Business District:
District Coalition:

Albert Kelly Park at SW 38th Place and SW Mitchell Street
TL 800 6.97 ACRES, SECTION 17 1S 1E
R991170320
1S1E17BD 00800
3525
Bridlemile, contact David Stein at steinnet@gmail.com
None
Southwest Neighborhoods Inc., contact Sylvia Bogert at 503-8234592.
Plan District:
None
Other Designations: Landslide Hazard Designation; slopes greater than 20 percent; Fanno
Creek and Tributaries Conservation Plan (1994) Site #125
Zoning:
Case Type:
Procedure:

OS c: Open Space Base Zone, with Environmental Conservation
overlay zone.
EN: Environmental Review
Type Ix, an administrative decision with appeal to the Oregon Land
Use Board of Appeals (LUBA).
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Proposal: The applicant proposes a resource enhancement project to daylight
approximately 255 feet of 24-inch storm pipe, by restoring the Restoration Creek stream
channel and riparian buffer, within the Bureau of Parks and Recreation property of Albert
Kelly Park. Restoration Creek flows into Fanno Creek less than 700 feet downstream of the
project area. This project will help meet water quality TMDL water quality requirements for
Fanno Creek by slowing stormwater runoff, reducing erosion, and restoring the natural
functions provided by open streams and the adjacent riparian buffer.
The riparian buffer around the restored creek channel will be delineated by a barrier to keep
park users and domestic animals out. Following the construction of the stream channel
BES’ Revegetation group will plant the riparian buffer with riparian vegetation.
Although the majority of the project is located outside of the Environmental zone altogether,
this approval is required because a portion of the proposed resource enhancement project
(approximately 450 square feet of temporary impacts) is located within the resource area of
the Environmental Conservation overlay zone. Certain standards must be met to allow the
work within the resource area of the Environmental zone to occur by right. If the standards
are not met, an Environmental Review is required. In this case, the project includes
excavation and construction activity within Restoration Creek (an identified waterbody), and
one 16-inch alder tree will be removed, and standards 33.430.170 C.1 and C.3 are not met;
therefore, the work must be approved through an Environmental Review.
Relevant Approval Criteria:
To be approved, this proposal must comply with the criteria of Title 33.
The applicable criteria for the proposed resource enhancement project within the
Environmental Conservation overlay zone are found in:


Section 33.430.250 B Resource enhancement projects.

ANALYSIS
Site and Vicinity: Albert Kelly Park encompasses approximately 12 acres in Southwest
Portland. Its landscape features gently rolling grassy hills and moderate tree cover.
Developed areas of the park include a soccer field, small playground, and picnic tables.
Restoration Creek enters the park on the east side as an open channel, heading southeast
through a concentration of trees, until it is directed into a 24-inch storm pipe near the
center of the park.
The stream is currently piped through the lower 300 feet of the park, visible at two grated
inlet structures. The historic stream valley in this area has been graded to form a smooth,
gently sloped valley. The understory in this area is maintained as mowed lawn. Small birch
trees are present at the edge of the valley bottom, with mature Ponderosa Pine trees growing
further up the slope. Mature Douglas-firs are present, even further upslope and along the
southern park boundary. The stream continues underground for another 400 feet to its
confluence with Fanno Creek.
The park is predominantly surrounded by residential development, with a mix of singledwelling houses at R7 and R10 densities, with multi-family homes to the immediate west.
Several dead-end roads abut different corners of the park.
Zoning: The zoning designation on the site includes Open Space base zones, with
Environmental Conservation (“c”) overlay zone. (see zoning on Exhibit B).
The Open Space base zone is intended to preserve public and private open and natural
areas to provide opportunities for outdoor recreation and a contrast to the built
environment, preserve scenic qualities and the capacity and water quality of the stormwater
drainage system, and to protect sensitive or fragile environmental areas. No new uses are
proposed within the OS zone and the provisions of the zone do not apply to the proposal.
The OS zone regulations are therefore not addressed through this Environmental Review.
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Environmental overlay zones protect environmental resources and functional values that
have been identified by the City as providing benefits to the public. The environmental
regulations encourage flexibility and innovation in site planning and provide for development
that is carefully designed to be sensitive to the site’s protected resources. They protect the
most important environmental features and resources while allowing environmentally
sensitive urban development where resources are less sensitive. The purpose of this land
use review is to ensure compliance with the regulations of the environmental zones.
Environmental Resources: The application of the environmental overlay zones is based on
detailed studies that have been carried out within separate areas throughout the City.
Environmental resources and functional values present in environmental zones are
described in environmental inventory reports for these respective study areas.
The project site is mapped within the Fanno Creek and Tributaries Conservation Plan (1994)
as Site #125: Fanno Creek Mainstem and Tributaries Junctions. Types of resources found at
Resource Site 125 which apply to this location include education, recreation, wildlife,
wetland and riparian habitats. Significant functions which were identified included
anchoring of shorelines and stream banks, assimilation of water borne pollutants,
dissipation of the erosive forces of stormwater, groundwater discharge, maintaining native
forest microclimates, retention of soils, storage, conveyance, and desynchronization of
stormwater, and trapping sediment from stormwater.
Restoration Creek enters the park from the northeast and bisects the park flowing
southwestward. The upper 600 feet of the stream flows through a healthy forested riparian
corridor approximately 100 feet wide. This area includes primarily mature Douglas-fir trees
(Pseudotsuga menzesii), with two large Oregon white oak trees (Quercus garryana) at the
downstream end of the forested stream reach. The understory is comprised of salmonberry,
red-osier dogwood, snowberry, ninebark, Indian plum, and other native shrubs. Armenian
blackberry, English holly, and reed canarygrass are present in some locations. The
Bridlemile Creek Stewards (a neighborhood environmental group) led a 10-year restoration
effort to remove invasive blackberry, hawthorn and holly, and revegetate the area with native
trees and shrubs.
The project site is located in a tributary to the upper reach of Fanno Creek and is considered
non-essential salmon habitat.
Impact Analysis and Mitigation Plan: A full description of the proposal was provided on
pages one and two of this report. Development alternatives are not presented in this report,
as Resource Enhancement projects are not required to include assessment of alternatives.
The following discusses proposed construction management plan, and proposal for
restoration.
Construction Management Plan:
Construction equipment would enter the site via SW Mitchell Street, and temporary grading
may be used for access. Staging and stockpiling would occur within or adjacent to the SW
Mitchell Street right-of-way. Dump trucks would most likely be staged in the east lane of SW
Mitchell.
The project will follow the Oregon Guidelines for Timing of In-water Work to Protect Fish and
Wildlife (2008). Downstream flows will be maintained by routing flows around the
construction site with a pump or bypass pipe. The return water will be added back into the
stream in a manner that will avoid erosion of the bed and banks. The contractor will be
required to have an approved erosion, sediment and pollutant control plan (ESPCP) prior to
beginning work.
The construction activities within the conservation overlay zone include removal of the inlet,
wing walls, and excavation. Temporary impacts of 58.5 square feet within the conservation
zone outside of the 25-foot transition area are expected. The remaining excavation and
stream channel creation is outside of the overlay zone.
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Unavoidable Impacts: While the project is intended to enhance environmental resources on
the site, some temporary impacts are anticipated, including Construction will require the
removal of seven non-native trees outside of the environmental zone, which is not subject to
this review.
Proposed Mitigation: After construction, all disturbed areas will be restored including
revegetation with native trees, shrubs and plants. The revegetation plan includes 0.15 acres
of streambank/riparian planting and 0.35 acres of upland planting, which extends outside
of the construction disturbance area. The revegetation plan includes reseeding disturbed
areas with native grass and wildflower seed and the planting of 100 trees and 450 shrubs.
The revegetation planting will enhance natural resource and habitat values in the riparian
and upland areas of Restoration Creek.
Land Use History: City records indicate that prior land use reviews have been conducted for
this site. None of those land use reviews have direct bearing on the current proposal.


ZC 00986 (2000): Zoning confirmation to document that no Conditional Use Review
was needed for the soccer field

Agency and Neighborhood Review: A Notice of Proposal in your Neighborhood was mailed
on February 3, 2017.
1. Agency Review: Several Bureaus and agencies have responded to this proposal.
Please see the “E” Exhibits for details. The comments are addressed under the appropriate
criteria for review of the proposal.
Site Development section of BDS requested a No-Rise analysis, and the applicant has
provided this (see Exhibits E.1 and A.2).
2. Neighborhood Review: No written responses have been received from either the
Neighborhood Association or notified property owners in response to the proposal.

ZONING CODE APPROVAL CRITERIA
33.430.250 Approval Criteria for Environmental Review
An environmental review application will be approved if the review body finds that the
applicant has shown that all of the applicable approval criteria are met. When
environmental review is required because a proposal does not meet one or more of the
development standards of Section 33.430.140 through .190, then the approval criteria will
only be applied to the aspect of the proposal that does not meet the development standard
or standards.
Findings: The approval criteria which apply to the proposed excavation and fill within
the existing stream channel, within the Environmental Conservation overlay zone, are
found in Section 33.430.250 B. The applicant has provided findings for these approval
criteria and BDS Land Use Services staff have revised these findings or added
conditions, where necessary to meet the approval criteria.
33.430.250.B Resource enhancement projects
In resource areas of environmental zones, resource enhancement projects will be approved if
the applicant’s impact evaluation demonstrates that all of the following are met:
1. There will be no loss of total resource area.
Findings: The proposed project will not result in any loss of resource area. This criterion
is met.
2. There will be no significant detrimental impact on any resources and functional
values.
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Findings: All project impacts on existing resources and functional values are temporary
and the overall project approach and design is to minimize the project construction
footprint disturbance within the environmental zone. The applicant provided a
discussion of construction management and restoration (Exhibit A), which are
summarized on pages 3 and 4 of this report. This discussion explains the applicant’s
strategy for protecting surrounding environmental resources from construction impacts,
as well as for restoring areas in and around the construction zone. Additionally,
scheduling of in-water work within ODFW guidelines will minimize impacts to project
site and downstream aquatic resources. This criterion is met.
3. There will be a significant improvement of a least one functional value.
Findings: The stream daylighting project will restore natural function and flow to this
reach of Restoration Creek, providing wildlife habitat, and improving water quality. This
will improve several functional values including the dissipation of the erosive forces of
stormwater; maintaining native forest microclimate; and storage, conveyance and
desynchronization of stormwater.
The project revegetation plan includes reseeding disturbed areas with native grass and
wildflower seed and the planting of 100 trees and 450 shrubs, along approximately 255
linear feet of new stream channel, which extend beyond the environmental zone. These
actions will improve riparian vegetation conditions which have been identified as
degraded as well as adjacent upland areas. This will improve the functional values of
both the riparian and upland areas. This criterion is met.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have
to meet the development standards in order to be approved during this review process. The
plans submitted for a building or zoning permit must demonstrate that all development
standards of Title 33 can be met, or have received an Adjustment or Modification via a land
use review prior to the approval of a building or zoning permit.

OTHER TECHNICAL REQUIREMENTS
Technical decisions have been made as part of this review process, based on other City
Titles, as administered by other City service agencies. These related technical decisions are
not considered land use actions. If future technical decisions result in changes that bring
the project out of conformance with this land use decision, a new land use review may be
required. The following is a summary of technical requirements applicable to this proposal.
This list is not final, and is subject to change when final permit plans are provided for City
review.
Bureau

Code Authority and Topic

Contact Information

Water Bureau

Title 21 - Water availability

503-823-7404
www.portlandonline.com/water

Environmental
Services

Title 17; 2014 Stormwater Manual

503-823-7740

Fire Bureau

Title 31 Policy B-1 - Emergency Access

www.portlandonline.com/bes
503-823-3700
www.portlandonline.com/fire

Transportation

Title 17 - Transportation System Plan

503-823-5185
www.portlandonline.com/transportation

Development
Services

Title 24 - Building Code, Flood Plain, Site
Development; Title 10 - Erosion and
Sediment Control

503-823-7300

Urban Forestry

Title 11 – Trees

503-823-8733

www.portlandonline.com/bds

http://www.portlandoregon.gov/trees/
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CONCLUSIONS
The applicant proposes to complete a resource enhancement project to move a piped portion
of Restoration Creek into an open channel, including excavation and fill to recreate a
channel, and restoring the riparian buffer with vegetation.
The applicant proposes a number of construction methods to minimize impacts to
resources, which include limiting the time period work directly impacting the stream, and
requiring an erosion, sediment, and pollution control plan. All disturbed areas will be
restored with native trees, shrubs, and ground plants.
The applicants and the above findings have shown that the proposal meets the applicable
approval criteria with conditions. Therefore, this proposal should be approved, subject to
the following conditions.

ADMINISTRATIVE DECISION
Approval of an Environmental Review for:
 Resource Enhancement: daylighting Restoration Creek
within the Environmental Conservation overlay zone, and in substantial conformance with
Exhibits C.3, C.4, and C.5, as approved by the City of Portland Bureau of Development
Services on April 13, 2017. Approval is subject to the following conditions:
A.

A BDS Zoning Permit is required for inspection of proposed restoration plantings.
The Conditions of Approval listed below, shall be noted on appropriate plan sheets
submitted for permits (building, Zoning, grading, Site Development, erosion control,
etc.). Plans shall include the following statement, "Any field changes shall be in
substantial conformance with approved LU 16-288737 EN Exhibits C.3 through
C.5.”

B. Temporary, 4-foot high, construction fencing shall be placed along the Limits of
Construction Disturbance for the approved development, as depicted on Exhibit C.3
Construction Management Plan. No mechanized construction vehicles are permitted
beyond the approved “Limits of Construction Disturbance” delineated by the temporary
construction fence. All planting work, invasive vegetation removal, and other work to be
done beyond the Limits of Construction Disturbance, shall be conducted using hand
held equipment.
C. The applicant shall obtain a BDS Zoning Permit for approval and inspection of a
mitigation plan and the planting of native trees and native shrubs, within the portion of
the project in the Environmental Conservation overlay zone, in substantial conformance
with Exhibits C.5 Revegetation Plan. Any plant substitutions shall be selected from the
Portland Plant List, and shall be substantially equivalent in size to the original plant.
1. Permit plans shall show the general location of the trees, shrubs and ground covers
required by this condition to be planted in the mitigation area and labeled as “new
required landscaping”. The plans shall include a 40-foot by 40-foot “typical”, scalable
planting layout for each planting zone, and shall illustrate a naturalistic
arrangement of plants and should include a planting table listing the species,
quantity, spacing and sizes of plants to be planted.
2. The applicant shall indicate on the plans selection of either tagging plants for
identification or accompanying the BDS inspector for an on-site inspection.
3. Plantings shall be installed between October 1 and March 31 (the planting season).
4. Prior to installing required mitigation plantings, non-native invasive plants shall be
removed from all areas within 10 feet of mitigation plantings, using handheld
equipment.
5. All trees removed for construction of this project, with trunks greater than 12 inches
in diameter, shall be retained on the site and within the resource area of the
Environmental zone.
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6. If plantings are installed prior to completion of construction, a temporary bright
orange, 4-foot high construction fence shall be placed to protect plantings from
construction activities.
7. After installing the proposed restoration plantings, the applicant shall request
inspection of plantings and final the BDS Zoning Permit.
8. All mitigation and remediation shrubs and trees shall be marked in the field by a tag
attached to the top of the plant for easy identification by the City Inspector; or the
applicant shall arrange to accompany the BDS inspector to the site to locate
mitigation plantings for inspection. If tape is used it shall be a contrasting color that
is easily seen and identified.
D. The land owner shall maintain the required plantings to ensure survival and
replacement. The land owner is responsible for ongoing survival of required plantings
during and beyond the designated two-year monitoring period. After the 2-year initial
establishment period, the landowner shall:
1. Obtain a Zoning Permit for a final inspection at the end of the 2-year maintenance
and monitoring period. The applicant shall arrange to accompany the BDS inspector
to the site to locate mitigation plantings for inspection. The permit must be finaled
no later than 2 years from the final inspection for the installation of mitigation
planting, for the purpose of ensuring that the required plantings remain. Any
required plantings that have not survived must be replaced.
2. All required landscaping shall be continuously maintained, by the land owner in a
healthy manner, with no more than 15% cover by invasive species. Required plants
that die shall be replaced in kind.
E. Failure to comply with any of these conditions may result in the City’s reconsideration of
this land use approval pursuant to Portland Zoning Code Section 33.700.040 and /or
enforcement of these conditions in any manner authorized by law.
Staff Planner: Stacey Castleberry
Decision rendered by: ____________________________________________ on April 13, 2017.
By authority of the Director of the Bureau of Development Services
Decision mailed: April 17, 2017
Note: In addition to the requirements of the Zoning Code, all uses and development must
comply with other applicable City, regional, state and federal regulations.
This decision applies to only the City's environmental regulations. Activities which the City
regulates through PCC 33.430 may also be regulated by other agencies. In cases of
overlapping City, Special District, Regional, State, or Federal regulations, the more stringent
regulations will control. City approval does not imply approval by other agencies.
About this Decision. This land use decision is not a permit for development. Permits
may be required prior to any work. Contact the Development Services Center at 503-8237310 for information about permits.
Procedural Information. The application for this land use review was submitted on
December 20, 2016, and was determined to be complete on January 10, 2017.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed
under the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore
this application was reviewed against the Zoning Code in effect on December 20, 2016.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may
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be waived or extended at the request of the applicant. In this case, the applicant requested
that the 120-day review period be extended 60 days, as stated with Exhibit A.3. Unless
further extended by the applicant, the 120 days will expire on: July 9, 2017.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on
the applicant to show that the approval criteria are met. The Bureau of Development
Services has independently reviewed the information submitted by the applicant and has
included this information only where the Bureau of Development Services has determined
the information satisfactorily demonstrates compliance with the applicable approval criteria.
This report is the decision of the Bureau of Development Services with input from other City
and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any
project elements that are specifically required by conditions of approval must be shown on
the plans, and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use
review, any person undertaking development pursuant to this land use review, the
proprietor of the use or development approved by this land use review, and the current
owner and future owners of the property subject to this land use review.
This decision, and any conditions associated with it, is final. It may be appealed to the
Oregon Land Use Board of Appeals (LUBA), within 21 days of the date the decision is mailed,
as specified in the Oregon Revised Statute (ORS) 197.830. Among other things, ORS
197.830 requires that a petitioner at LUBA must have submitted written testimony during
the comment period for this land use review. Contact LUBA at 775 Summer St NE Suite
330, Salem, OR 97301-1283 or phone 1-503-373-1265 for further information.
The file and all evidence on this case are available for your review by appointment only.
Please call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503823-7617, to schedule an appointment. I can provide some information over the phone.
Copies of all information in the file can be obtained for a fee equal to the cost of services.
Additional information about the City of Portland, city bureaus, and a digital copy of the
Portland Zoning Code is available on the internet at www.portlandonline.com.
Recording the final decision.
If this Land Use Review is approved, the final decision must be recorded with the
Multnomah County Recorder. A building or zoning permit will be issued only after the final
decision is recorded. The final decision may be recorded on or after April 18, 2017.
The applicant, builder, or a representative may record the final decision as follows:
 By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope.


In Person: Bring the two recording sheets (sent in separate mailing) and the final Land
Use Review decision with a check made payable to the Multnomah County Recorder to
the County Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR
97214. The recording fee is identified on the recording sheet.
For further information on recording, please call the County Recorder at 503-988-3034
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-7617.
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Expiration of this approval. An approval expires three years from the date the final
decision is rendered unless a building permit has been issued, or the approved activity has
begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final
decision, a new land use review will be required before a permit will be issued for the
remaining development, subject to the Zoning Code in effect at that time.
Applying for your permits. A building permit, occupancy permit, or development permit
may be required before carrying out an approved project. At the time they apply for a
permit, permitees must demonstrate compliance with:
 All conditions imposed herein;
 All applicable development standards, unless specifically exempted as part of this land
use review;
 All requirements of the building code; and
 All provisions of the Municipal Code for the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statements
B. Zoning Map (attached)
C. Plans/Drawings:
1. COVER SHEET AND VICINITY MAP
2. EXISITING CONDITIONS PLAN
3. CONSTRUCTION MANAGEMENT PLAN (attached)
4. GRADING PLAN AND PROFILE (attached)
5. REVEGETATION PLAN (attached)
6. EROSION CONTROL DETAILS 1 OF 2
7. EROSION CONTROL DETAILS 2 OF 2
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Bureau of Environmental Services
2. Bureau of Transportation Engineering and Development Review
3. Water Bureau
4. Fire Bureau
5. Site Development Review Section of BDS
6. Bureau of Parks, Forestry Division
F. Correspondence: (None Received)
G. Other:
1. Original LU Application
2. Incomplete Letter

The Bureau of Development Services is committed to providing equal access
to information and hearings. Please notify us no less than five business days
prior to the event if you need special accommodations. Call 503-823-7300
(TTY 503-823-6868).

