Date:

July 26, 2017

To:

Interested Person

From:

Ethan Brown, Land Use Services
503-823-7920 / Ethan.Brown@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
mailed copy of this document is only a summary of the decision.
The reasons for the decision are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you
can appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 16-203921 EV EN
GENERAL INFORMATION
Applicant:

Ben Schonberger
Winterbrook Planning
310 SW 4th Ave, Ste 1100
Portland, OR 97204
Phone: 503-827-4422

Owner:

Carl VanderZanden
P.O. Box 12535
Portland, OR 97212

Site Address:

14845 NW NEWBERRY RD

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:

LOT 3, MACLEAYS SKYLINE HMS
R522700360
1N1W05AA 00300
1814

Neighborhood:
Business District:
District Coalition:
Plan District:

Forest Park, contact Jerry Grossnickle at 503-289-3046.
None
Neighbors West/Northwest, contact Mark Sieber at 503-823-4212.
Northwest Hills Plan District - Forest Park Subdistrict – Miller Creek
Subarea
Resource Site #109, Northwest Hills Natural Areas Protection Plan;
Potential Landslide Hazard Area; Wildfire Hazard Area

Other Designations:
Zoning:

Base Zone: Residential Farm and Forest (RF)
Overlay Zone: Environmental Conservation (c)

Case Type:
Procedure:

EV, EN – Environmental Violation and Environmental Review
Type II, an administrative decision with appeal to the Hearings Officer.
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Proposal:
With this proposal, the applicant proposes the following improvements on their property in the
Northwest Hills of Portland:
1) Replace a failing septic system with a new tank and drainfield;
2) Obtain approval for the building envelope and utilities for a detached accessory dwelling
unit (ADU);
3) Obtain approval for the building envelope and utilities for a detached accessory
structure (workshop); and,
4) Install a septic line to the existing cabin.
In addition to these proposed improvements, the applicant proposes remediation to correct an
Environmental Violation resulting from unpermitted work on the property, which lies entirely
within the environmental conservation (c) overlay zone. The unpermitted work and associated
disturbance areas to be reviewed in this environmental violation review include:
1) Previous addition of stairs to the existing cabin;
2) Previous construction of the existing cob/earth bag house; and,
3) Removal of four trees (18-inch big leaf maple, 37-inch big leaf maple, 32-inch big leaf
maple, and a 16-inch red alder).
The applicant proposes to reseed and replant 15,989 square feet of the project site with 42
native trees, 61 native shrubs, and native herbaceous seed mix.
Because the entire project site is within the environmental conservation overlay zone,
applicable Development Standards in Zoning Code sections 33.430.140 D-S (except L) must be
met in order to allow the proposed work to occur by right. If the standards are not met, an
Environmental Review is required. Although Environmental Review is required in order to
correct the Environmental Violation that occurred as a result of unpermitted work, the
following development standards cannot be met by the proposal and also require an
Environmental Review: 33.430.140 D (maximum disturbance area exceeded) and 33.430.140 J
(tree removal exceeded).
Relevant Approval Criteria:
In order to be approved, this proposal must comply with the approval criteria of Title 33. The
relevant criteria are:




Section 33.430.250 E – Other development in the Environmental Conservation zone
or within the Transition Area only
33.430.250.G – Corrections to violations
33.563.210 – Additional Approval Criteria [Northwest Hills Plan District]

Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. This application
was submitted on July 12, 2016 and determined to be complete on August 17, 2016.

ANALYSIS
Description of the Site:
The project site is located in the northwest hills of Portland at the edge of Portland city limits
(the site’s northern property line is the Portland city limits and Urban Growth Boundary). The
site is 200 feet wide and approximately 700 feet deep with a total area of 3.34 acres. The
project site slopes upwards from NW Newberry Road and is bordered on three sides by single
family residences and a vacant lot to the west. There is currently an existing house and
detached garage, as well as a cabin farther upslope and an existing cob mud hut/play house
accessed by an overgrown trail from the house. According to the applicant the cabin and
playhouse are accessory structures that are not living space. Building permits would be
required to convert these structures to living space.
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A garden and orchard were established in the area north of the existing house years ago, and
although many of the orchard trees have died, several older apple, plum and walnut trees
remain today. The understory and open areas around the house and orchard is dominated by
invasive blackberry, grasses, and other invasive species primarily. A second growth mixed
conifer-deciduous forest extends north of the orchard area and covers approximately 2.7 acres
(80%) of the site. The hardwood forest is composed primarily of western red cedar, Douglas fir,
bigleaf maple, with some invasive tree species at its southern end. The understory in this area
consists of vine maple, hazelnut, sword fern and dull Oregon grape. There are no water
resources at the project site.
Infrastructure:
Existing Water Infrastructure: The site is currently served by a well located in the southwest
corner of the property, as shown on Exhibit C.1 Existing Conditions.
Existing Sanitary Infrastructure: There are no public sanitary sewers available within the
vicinity of the site. The applicant is proposing to replace the existing failing septic system as
part of this environmental review and also under an On-site Sewage Disposal/Alt Permit (SP
16-222902).
Existing Stormwater Infrastructure: There are no public storm-only sewers available to this
property. There is a ditch on the north side of NW Newberry Road that runs east and
discharges into a drainageway.
Zoning: The zoning designation on the site includes the Residential Farm and Forest (RF) base
zone, with the Environmental Conservation (c) overlay zone (see zoning on Exhibit B).
The RF zone is intended to foster the development of single-dwelling residences on lots having a
minimum area of 52,000 square feet. Newly created lots must have a minimum density of 1 lot
per 87,120 square feet of site area. The provisions of this zone allow this use; these provisions
are not specifically addressed through this Environmental Review.
Environmental overlay zones protect environmental resources and functional values that have
been identified by the City as providing benefits to the public. The environmental regulations
encourage flexibility and innovation in site planning and provide for development that is
carefully designed to be sensitive to the site’s protected resources. They protect the most
important environmental features and resources while allowing environmentally sensitive
urban development where resources are less sensitive. The purpose of this land use review is
to ensure compliance with the regulations of the environmental zones.
Environmental Resources: The application of the environmental overlay zones is based on
detailed studies that have been carried out within separate areas throughout the City.
Environmental resources and functional values present in environmental zones are described
in environmental inventory reports for these respective study areas.
The project site is mapped within the Northwest Hills Resource Protection Plan as Site #109 –
Miller Creek Headwaters – West. Resources and functional values of concern on the project
site include primarily upland forest and wildlife habitat, while the resource site contains the
headwaters of a year-round salmonid creek, sensitive fauna, wildlife habitat, forest, open
space, groundwater resources, as well as limited scenic, recreational, and historic resources.
Impact Analysis and Mitigation Plan: A full description of the proposal was provided on page
two of this report. The following discusses development alternatives considered by the
applicant. The following additionally describes the proposed construction management plan,
mitigation and monitoring proposal.
Development Alternatives:
The applicant considered alternative locations, designs, and methods of construction during
their project planning process to determine which options would best reduce impacts on the
resources and functional values of the project site. A complete discussion of their alternatives
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is contained within Exhibit A.1. In brief, the applicant, in conjunction with the City Sanitarian,
first evaluated where the failing septic system could be replaced with a new septic system,
while reducing tree removal and impacts to the resource area. This analysis then helped
determine the practicable locations for the proposed ADU and proposed accessory
building/workshop. Further analysis contained within the Arborist Report, Exhibit A.4, led to
location and design changes to minimize the number of trees needing removal for the proposed
construction and septic installations.
Construction Management Plan (CMP): The applicant proposes the following construction
management measures, which are also shown graphically on Exhibit C.3, Construction
Management Site Plan.
Sequencing
The initial step will include installation of erosion/sediment control and tree protection fencing
to protect areas outside of the work zone. These devices will be removed and native seed will
be applied when the work is complete.
The key steps include:
•
Install erosion/sediment control measures.
•
Install temporary tree protection measures as described in the Arborist’s Tree Protection
Plan (Exhibit A.4).
•
Remove identified trees.
•
Excavate septic line trenches, install utilities and cover.
•
Remove invasive species and revegetate site as described in the Mitigation Plan.
•
Remove erosion control and tree protection measures.
Note: these steps will need to be repeated for the construction of the proposed future buildings.
Sediment and Erosion Control
Best management erosion and sediment control practices will be employed throughout the
construction process. Temporary erosion control will be installed as shown in the Construction
Management Plan (Exhibit C.3). These measures will be installed at the project outset, before
soil disturbance begins. They will comply with the City’s Erosion Control Standards (Title 10).
Utility trenches will generally be narrow: trenches for pressure lines and lines coming from the
hydrosplitter will be dug with a 6” wide bucket and trenches for the drain lines will be dug with
a 12” bucket. The primary erosion control measure will be silt fencing, installed downslope of
proposed soil disturbing activities.
All erosion facilities will be inspected daily during construction, and immediately after severe
rainstorms. Any accumulated sediment behind erosion control devices will be removed to
prevent overtopping. Damaged or improperly functioning erosion facilities will be replaced
immediately upon discovery.
Tree Protection
To ensure protection of trees and tree root systems, the project arborist has prepared a Tree
Protection Plan (Exhibit A.4). The plan outlines recommendations to protect trees during
construction. Tree protection measures are described in Exhibit A.4 and shown on Exhibit
C.3. All construction work will be confined within the construction disturbance limits.
Construction staging will generally occur within the existing driveway.
Unavoidable Impacts:
The primary impact of this project is the removal of 11 trees. As shown in Table 1, below, five
of these trees are non-native and three are invasive non-natives on the City’s nuisance plant
list. Trees A, B, C, and D were previously removed without the appropriate approval and are
subject to the Environmental Violation review. Of the native trees, one is dead and one was
removed as a hazard tree (due to its serious decay) to protect the existing cabin from imminent
tree fall. Three of the four other native trees were removed to prevent the existing garden and
orchard from being further degraded by shade and root encroachment. The last native tree
needs to be removed to allow construction of a planned ADU. In total, the applicant proposes
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6,174 square feet of disturbance within the resource area, of which 1,702 SF will be permanent
disturbance and the remaining 4,472 SF will be temporary disturbance. In addition,
approximately 1,020 SF was disturbed from the unpermitted activities subject to the
Environmental Violation review.

Table 1: Proposed Tree Removal and Replacement
Invasive
(I), Nonnative
(NN)

Tree
#

Species

5

Pseudtosuga
menzeiseii Douglas Fir

30

6

Malus domestica
– Fruiting Apple

33

NN

20

I/NN

7

47
48
49
53
A

Crataegus
monogyna English
Hawthorne
Prunus
emarginata –
Bitter Cherry
Prunus avium –
Fruiting Cherry
Prunus
myrobolan –
Fruiting Plum
Prunus avium –
Fruiting Cherry
Acer
macrophyllum –
Big Leaf Maple

DBH
(inches)

9

Replacement
Shrubs*

5

9

7

12

Poor
condition.

1

0

Dead.

2

0

Fair
condition.
Required
removal for
construction.
Very poor
condition.
Dying.

6

I/NN

Dead.

1

0

7.5

NN

Very poor
condition.

2

0

10.5

I/NN

Very poor
condition.

1

0

Fair
condition.

1

3

7

12

7

12

1

3

35

51

42

61

18

B

Acer
macrophyllum –
Big Leaf Maple

37

C

Acer
macrophyllum –
Big Leaf Maple

32

D

Alnus rubra Red Alder

16

Total Trees Removed: 11
Trees/Shrubs (per Table
430-3 &
33.430.140.J.3):
Total Proposed
Trees/Shrubs (20%
overplanting)

Replacement
Trees*

Condition

Multi-trunk –
stems 4" - 12"
- Fair
condition.
Multi-trunk –
4" - 16" – tree
hazardous
from decay
Fair
condition.

Proposed Mitigation:
The applicant proposes mitigation to include the installation of woody plant materials and the
application of native herbaceous ground cover seed mix. The proposed revegetation plan
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includes 42 trees and 61 shrubs, exceeding the general tree replacement standards. The plan
also includes removal of invasive species (English ivy, English holly, and Himalayan blackberry)
in areas proposed for new plantings. Maintenance will include follow-up treatment of invasive
non-native vegetation, and additional plant installation as necessary. Monitoring and
maintenance will occur at least once annually for three years.
Installation of Native Woody Materials
Native plant materials will consist of native trees and shrubs in the form of ½” diameter tree
seedlings and 1 gallon containers (or equivalent). Installation of these materials is proposed to
occur after septic system upgrade and related work is completed. Table 2 lists the proposed
plant species, quantity and size.

Table 2: Proposed Tree and Shrub Plantings
Quantity Species
Common Name
Size
TREES
Abies grandis
13
Grand fir
1/2”
Fraxinus latifolia
8
Oregon ash
1/2”
Prunus emarginata
8
Bitter cherry
1/2”
Thuja plicata
13
Western red cedar
1/2”
SHRUBS
Symphocarpus alba
21
Snowberry
1 gal.
Ribes sanguineum
20
Red-flowering currant 1 gal.
Mohonia nervosa
20
Dull Oregon grape
1 gal.
*Trees will be planted on approximately 8 foot spacing. Shrubs will be planted in clusters of
three to five. Species substitutions to other native plants may be made depending on
availability of plant stock at the time of planting.
Application of Native Seed
Native grass seed will be applied to all exposed soils within the mitigation area and to
temporarily disturbed areas once construction work is completed. Species composition of the
native seed mix is shown in Table 3, below.

Table 3: Native Herbaceous Seed List
Native Grasses
Bromus carinatus
Elymus glaucus
Hordeum brachyantherum

Common Name
California Brome-grass
Blue Wild Rye
Meadow Barley
Total Lbs/Acre
* Species substitutions to other native species may be
stock at the time of planting.

Lbs/Acre
5
6
2
13
made depending on availability of seed

Land Use History: City records indicate that no prior land use reviews have been conducted
for this site.
Agency Review: A “Notice of Proposal in Your Neighborhood” was mailed August 25, 2016.
The following Bureaus have responded with no issues or concerns:
•
•
•
•
•

Bureau of Transportation Engineering
Water Bureau
Fire Bureau
Bureau of Parks-Forestry Division
Life Safety Review Section of BDS

The Bureau of Environmental Services (BES) initially responded with the following comment:
BES does not recommend approval of the environmental review application. Although
there are no BES-specific approval criteria, the applicant should submit a plan that shows
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approvable stormwater management facilities and disturbance limits. Because required
stormwater facilities can affect the design and layout of the site, the applicant must
account for them in their application.
After revisions from the applicant, BES revised their response to support approval of the
application. Please see Exhibit E-1 for additional details.
The Site Development Section of BDS initially responded with the following comment:
The owner has made application for a permit to install a new septic system (16-222902
SP). Site Development will not be able to provide comments on this proposal until the
permit application has been reviewed.The slopes on this property exceed 20% grade,
therefore Site Development will require a geotechnical investigation before the new
building sites can be approved.
In response to these comments, the applicant submitted a geotechnical investigation
(contained within Exhibit A.3). Following this submittal, Site Development provided the
following comment:
An application for a septic system has been made (16-222902 SP), Erin Mick, Sanitarian,
issued a check sheet on Sept. 23, 2016, for additional information. To date, no response
has been made. Site Development cannot support this Environmental Review until a
satisfactory response has been made.
After further revisions from the applicant and discussions to resolve outstanding issues with
the design of the septic system (see Exhibits F.6-11), Site Development revised their response
to support approval of the application. Please see Exhibit E-5 for additional details.
Neighborhood Review: A Notice of Proposal in Your Neighborhood was mailed on August 25,
2016. During the comment period, staff received three responses generally in opposition to the
proposal. The applicant provided the following responses to the concerns and issues raised by
the public comments shown in Exhibits F.1-3:
BDS forwarded to the applicant comment emails from three neighbors. The first is from
Kay Plumb and John Lammert, whose property abuts the VanderZanden property to the
east. The second is from Sharon Barthmeier , whose property is 0.3 miles away from the
VanderZanden property, to the west, on Skyline Boulevard. The third is from Jerry
Grossnickle, who lives 4.3 miles away and is a member of the Forest Park Neighborhood
Association. In general, claims made by these neighbors are irrelevant to the land use
standards or criteria, false, or both. The applicant provides a brief response to the issues
below:
Multiple Dwellings, Occupancy
Plumb and Lammert allege “multiple dwellings” on the applicant’s property. This is
incorrect. There is only one dwelling on the property. The other buildings on the property
are identified in the application, and are legally permissible accessory structures
according to the city’s zoning code. The new accessory dwelling unit requested in the
application is a housing type allowed by-right in all single-family residential zones.
The letter also accuses the subject property of being a “hippie commune” and warns that
it is “a home to renters who pay $400 a month.” These allegations are factually incorrect,
discriminatory, and—most importantly—irrelevant to the current land use review.
Staff note: Staff also discussed the status of the accessory structure with the
applicant, who indicated that the cabin and playhouse are not living space and that it
was understood that building permits would be required to convert these structures to
living space in the future. An Accessory Dwelling Unit (ADU) is an allowed accessory
use in single dwelling zones, but only one accessory unit is allowed.
Driveway
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The neighbor’s letter complains about the use of the driveway entrance from NW
Newberry Road, which they acknowledge is shared. In fact, the driveway entrance from
NW Newberry is entirely within the public right of way, as shown on the plans submitted
with the application. The Portland Bureau of Transportation responded to the proposal—in
an email you forwarded to me on September 2, 2016— saying it has no transportationrelated concerns regarding the application. No change is use is proposed.
Simply put, the agreement to share this driveway has nothing to do with any of the
environmental review criteria or standards that relate to the land use application. The
driveway entrance has been shared since it was installed, long before either the applicant
or the neighbor purchased these properties. Managing the existing shared entrance to
each driveway is not part of this review.
Septic Field Location
The letter claims that the proposed septic field is too close to the existing well on the
property to the east, and that it could “poison” their well. In the first place, the neighbors
make an incorrect assumption that the line of stakes on Mr. VanderZanden’s property
represents the proposed location of the septic drain field. A-s was explained to them in the
field when they expressed concern, these stakes identify the location of the accessory
building, and not the drainage field. In reality, a reliable septic installer, Hayden Buley of
Speedy Septic, worked closely with Erin Mick, BDS Sanitarian, to choose a location for the
drain field. The distance from the plainly-visible well on the neighbor’s property was
based first on Google Earth photos, then verified in the field using a range finder tool, and
the location was done in concurrence with the Sanitarian. Mr. Buley estimated the closest
point on the proposed drain field at 110 to 115 feet from the neighbor’s well, which meets
code. Additional information is contained in the septic application under review by the
city. Finally, the neighbor’s suggestion to put the new drain field below the house is
infeasible, because there is inadequate space for a replacement facility at this location.
The letter contains additional claims about stormwater runoff from the hill that affects
both properties, and the depth of the water table. None of this is relevant to any review
standard. If anything, additional plantings proposed as mitigation for the environmental
review would absorb stormwater and make this situation better.
Finally, Mr. Grossnickle asks that the city do a “thorough investigation and careful
evaluation” of the application, especially as it relates to the septic permit. The application
fully complies with all city and state rules for installation of the new septic system. The
project will not proceed unless the application is approved by the City Sanitarian.
Deforestation
Ms. Barthmeier alleges that the Mr. VanderZanden “has randomly chopped down trees”
and has “denude[d] the hillside.” No evidence has been provided to support this claim.
The applicant identified on the site plan four trees that have been removed from the site.
This hardly represents mass deforestation. Seven more trees are proposed for removal in
the future to accommodate new septic field and proposed accessory structures. The total
number of trees either previously removed or proposed for removal is 11, in the context of
hundreds of trees on the site that will be preserved.
When the applicant purchased the property in 2005, invasive blackberries had completely
engulfed all areas on the lower part of the property, above the house. This is the area that
has long been used as for the garden, orchard, and yard area of the property. Blackberry
vines had climbed up the back of the house onto the roof, and up into trees around this
area of the property. Over a number of years, the applicant removed aggressive, invasive
blackberry vines, and also a great deal of ivy. In short, the neighbor’s observed changes
to this area of the site are allowed by code or addressed by the current application. (See
Exhibit A.3 for complete response)
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ZONING CODE APPROVAL CRITERIA
33.430.250 Approval Criteria for Environmental Review
An environmental review application will be approved if the review body finds that the
applicant has shown that all of the applicable approval criteria are met. When
environmental review is required because a proposal does not meet one or more of the
development standards of Section 33.430.140 through .190, then the approval criteria
will only be applied to the aspect of the proposal that does not meet the development
standard or standards.
33.430.250.G Corrections to violations. For corrections to violations of this Chapter the
application must meet all applicable approval criteria stated in subsections A through F
above, and paragraphs 1, 2.b and 2.c, below. If these criteria cannot be met, then the
applicant’s remediation plan must demonstrate that all of the following are met:
Findings: The approval criteria which would have been applied to environmental review of the
removal of vegetation, installation of the pavers and gravel, and footbridge include those found
Section 33.430.250.E. If any of the criteria from Section 33.430.250.E cannot be met, with
regards to the construction in the environmental zone, then all of the criteria under Section G
must be met, including the criterion which requires removal of the unpermitted development.
33.430.250.E. Other development in the Environmental Conservation zone or within
the Transition Area only. In Environmental Conservation zones or for development
within the Transition Area only, the applicant's impact evaluation must demonstrate
that all of the following are met:
1. Proposed development minimizes the loss of resources and functional values,
consistent with allowing those uses generally permitted or allowed in the base zone
without a land use review;
Findings: For this 3.34 acre lot, the base zone allows up to 13,911 square feet to be
covered by buildings, according to Table 110-4 of the Zoning Code. Approximately 2,091 SF
of the site are currently covered by the existing buildings. The applicant is proposing an
ADU and workshop that will result in an additional 832 SF of building coverage, for a total
of 2,923 SF. The potential loss of resources and functional values has been minimized in
several important ways. First, the project work area is largely an existing disturbed area
with an existing residence, garage, outbuildings, orchards and pathways that date back up
to 80 years ago. The proposed improvements are generally kept within this existing
disturbed area. Second, the proposed improvements have been carefully evaluated and
modified to reduce impacts, with tree removal significantly reduced to 11 trees, of which
only four are healthy native trees.
Therefore, the proposal minimizes the loss of resources and functional values, consistent
with allowing those uses generally permitted or allowed in the base zone without a land use
review.
Therefore, this criterion is met.
2. Proposed development locations, designs, and construction methods are less
detrimental to identified resources and functional values than other practicable and
significantly different alternatives;
Findings: This criterion requires the applicant to demonstrate that alternatives were
considered during the design process, and that there are no practicable alternatives that
would be less detrimental to the identified resources and functional values. The primary
resources at the project site are upland forest and wildlife habitat. These resources are
located on the upslope portion of the property, covering the northern 2.7 acres (80%) of the
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project site. This substantial forest area will not be impacted adversely by the proposal: no
new development is proposed in this area (Exhibit A.1 contains a plan showing the full
extent of the property).
Through the course of the alternatives analysis, the impact to upland forest habitat was
reduced to the removal of 11 trees, only four of which are healthy native trees. After an
extensive review of septic field locations that included multiple rounds of soil testing, the
proposed drain field was moved about 100 feet south on the site, saving approximately 21
trees that would otherwise have required removal to meet City standards. To further
reduce impacts, separate septic and utility lines (as originally proposed) have been
combined into the same trench where allowed by code, and a proposed pathway placed over
the top of these lines. Stacking these features allowed for a narrower disturbance corridor.
The proposed accessory structures were modified and relocated after careful review by the
arborist and environmental scientist to minimize impacts. As a result, only one tree is
required to be removed for these buildings. All nearby trees will be protected per the
arborist’s specifications (Exhibit A.4). Again, septic lines, utilities and pathways serving the
buildings have been stacked to minimize impacts.
The stairs and septic line to the existing cabin are located within existing disturbed areas of
the site. The septic line avoids the septic drainfield and the root protection zones of the two
nearest trees. The stairs have minor ground impact where they connect to an existing trail.
Neither improvement requires tree removal or impacts to significant resources. The cob
play house covers a small area of existing disturbance on an old logging road. No trees or
significant vegetation were disturbed during its construction.
Proposed native tree and shrub plantings in the southern part of the forest will enhance
overall habitat values. In addition, invasive plants will be removed in these proposed
planting areas. Potential construction impacts will be minimized through the use of best
management practices for erosion control and tree protection, as described on page 4
above.
Therefore, the proposal is less detrimental to resources and functional values than other
practicable and significantly different alternatives.
This criterion is met.
3. There will be no significant detrimental impact on resources and functional values in
areas designated to be left undisturbed;
Findings: This approval criterion requires the protection of resources outside of the
proposed disturbance area from impacts related to the proposal, such as damage to
vegetation, erosion of soils off the site, and downstream impacts to water quality and fish
habitat from increased stormwater runoff and erosion off the site.
As demonstrated in the Construction Management Plan described on page 4 and shown on
Exhibit C.3, the proposed construction management measures such as the installation of
erosion and sediment control devices and tree protection fencing, and revegetation of
exposed soils after construction, will ensure that there will be no significant detrimental
impact on resources and functional values in areas designated to be left undisturbed.
With conditions for maintenance of required mitigation plantings, this criterion can be met
by the proposal.
4. The mitigation plan demonstrates that all significant detrimental impacts on
resources and functional values will be compensated for;
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Findings: This criterion requires the applicant to assess unavoidable impacts and propose
mitigation that is proportional to the impacts, as well as sufficient in character and
quantity to replace lost resource functions and values. The proposed mitigation plan is
described on pages 4-6 of this report. It will offset approximately 1,702 square feet of
permanent disturbance area for the proposed ADU, proposed workshop, proposed rain
garden, and unpermitted mud hut, as well as approximately 4,658 square feet of temporary
disturbance area.
The mitigation plan will compensate for impacts at the site for the following reasons:





The mitigation planting area (approximately16,685 square feet) is more than twice the
area of disturbance.
All temporary disturbance areas will be replanted with native vegetation.
The mitigation plantings will increase species diversity to improve wildlife habitat in
areas that have minimal native vegetation.
The plantings will provide assistance with pollution and nutrient retention and removal,
sediment trapping and erosion control.

The proposed Mitigation Plan will be installed and maintained under the regulations
outlined in Section 33.248.040.A-D (Landscaping and Screening). A three-year monitoring
plan will be required to ensure survival of all proposed mitigation plantings. To confirm
maintenance of the required plantings for the initial establishment period, the applicant
will be required to have the plantings inspected three years after plantings are installed.
With conditions to ensure that plantings required for this Environmental Review are
maintained and inspected, this criterion can be met.
5. Mitigation will occur within the same watershed as the proposed use or development
and within the Portland city limits except when the purpose of the mitigation could
be better provided elsewhere; and
6. The applicant owns the mitigation site; possesses a legal instrument that is approved
by the City (such as an easement or deed restriction) sufficient to carry out and
ensure the success of the mitigation program; or can demonstrate legal authority to
acquire property through eminent domain.
Findings: Mitigation for significant detrimental impacts will be conducted on the same site
as the environmental violation and proposed development, and the applicant owns the
proposed on-site mitigation area.
These criteria are met.
33.430.250 G. Corrections to Violations (continued)
For corrections to violations, the applicant must meet all the applicable approval criteria stated
in 33.430.250.A-F above (only E applies to this proposal) and paragraphs 1, 2.b, and 2.c.
below.
Findings: As described above, the proposal meets the approval criteria of 33.430.250.E;
therefore, only 33.430.250.G.1, 2.b, and 2.c, below, must be shown to be met by the proposal.
1. The remediation is done in the same area as the violation; and
Findings: The applicant notes that remediation will occur on the same site as the
environmental violation and the proposed remediation plantings will occur in the same
general area as where the four trees were removed in violation of environmental
regulations.
This criterion is met.
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2. The remediation plan demonstrates that after its implementation there will be:
b.

A significant improvement of a least one functional value; and

Findings: This criterion requires a remediation plan that not only compensates for the
detrimental impact of the unpermitted work, but also leads to significant improvement of at
least one functional value. This improvement is measured against the resource values that
existed around the violation area prior to the violation. Essentially, with a correction to a
violation, the end result must be an improvement to a resource or functional value that will
exceed functional values present before the violation, rather than simply compensating for
the functional values lost due to the violation.
The proposed remediation includes the removal of invasive species (Himalayan blackberry,
English hawthorn and English ivy) and the planting of native trees, shrubs and
groundcover plants. As indicated in Table 2, the four trees removed will be replaced by 19
native trees and 36 shrubs. In addition, the combined area for replanting and remediation
revegetation will cover approximately 16,685 SF of the project site.
Overall, the proposed remediation will improve wildlife habitat functional values by adding
to the structural and species diversity of the forest habitat, and by reducing the threat
posed by invasive plants.
With conditions for maintenance of the require plantings, this criterion is met.
c.

There will be minimal loss of resources and functional values during remediation
until the full remediation program is established.

Findings: This criterion requires the applicant to protect remaining resources during
construction through effective construction management; to install remediation plantings
in a timely manner; and to verify the establishment of the full remediation plan following
the maintenance period. The proposed remediation – both native planting and invasive
removal – will occur on foot, without the use of heavy equipment. Hand-held equipment
(shovels and pruners) will be used. Monitoring of the new plantings will occur over a three
year period as described in the Mitigation Plan, above. Therefore, there will be minimal loss
of resources or functional values during remediation.
To demonstrate that the full remediation program does become established in a timely
manner, the applicant must verify success of the remediation plan approved in this review.
To document the success of the required plantings, the applicant will be required to provide
obtain a Zoning Permit for inspection of the required plantings, and conduct maintenance
in the form of watering, invasive species removal, and replacement of dying plants.
With the conditions to obtain a Zoning Permit, and for maintenance of required plantings;
loss of resource functions and values will be minimized during remediation, and this
criterion can be met.
Northwest Hills Plan District – Forest Park Subdistrict
33.563.210 Additional Approval Criteria
In addition to the applicable approval criteria of Section 33.430.250, an environmental review
application will be approved if the review body finds that all of the following approval criteria
are met:
A. Wildlife. The location, quantity, quality and structural characteristics of forest vegetation
will be sufficient to provide habitat and maintain travel corridors for the following indicator
species: pileated woodpecker, sharp-shinned hawk, Roosevelt elk, white-footed vole, and
redlegged frog. Standards to meet this criteria are in the applicable Habitat Evaluation
Procedure developed by the United States Fish and Wildlife Service;
Findings: The 2.7 acres of existing second growth forest at this site provide potential
forage/nest habitat for pileated woodpeckers. The hawk and elk may make incidental use of
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the forest as well. This forest area will not be disturbed and will be enhanced through
supplemental native tree plantings. Therefore, this criterion is met.
B. Parks and Open Space. Overall scenic, recreational, educational and open space values of
Forest Park will not be diminished as a result of development activities; and
Findings: This site is on private land outside of Forest Park. Proposed development will
generally be kept within existing disturbance areas and will have no impact on Forest Park
scenic, recreational, educational and open space values. Supplemental plantings proposed at
the site will all be native and generally supportive of the scenic qualities of Forest Park. This
criterion is met.
C. Miller Creek Subarea. Within the Miller Creek Subarea, shown on Map 563-1, development
activities will not degrade natural water quality, quantity, and seasonal flow conditions, and
will not increase water temperatures above 68°F. In addition, development activities will not
decrease opportunities for fish and amphibian passage.
Findings: There are no streams or tributaries on this site and thus the site does not directly
influence Miller Creek water quality, quantity and flow, nor fish or amphibian passage. The
project will result in no untreated off-site stormwater discharge that could potentially influence
downstream aquatic habitat. This criterion is met.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.
OTHER TECHNICAL REQUIREMENTS
Technical decisions have been made as part of this review process, based on other City Titles,
as administered by other City service agencies. These related technical decisions are not
considered land use actions. If future technical decisions result in changes that bring the
project out of conformance with this land use decision, a new land use review may be required.
The following is a summary of technical requirements applicable to this proposal. This list is
not final, and is subject to change when final permit plans are provided for City review.
Bureau

Code Authority and Topic

Contact Information

Water Bureau

Title 21 - Water availability

503-823-7404
www.portlandonline.com/water

Environmental
Services

Title 17; 2014 Stormwater Manual

503-823-7740
www.portlandonline.com/bes

Fire Bureau

Title 31 Policy B-1 - Emergency Access

503-823-3700
www.portlandonline.com/fire

Transportation

Title 17 - Transportation System Plan

503-823-5185
www.portlandonline.com/transportation

Development
Services

Title 24 - Building Code, Flood Plain, Site
Development; Title 10 - Erosion and
Sediment Control

503-823-7300
www.portlandonline.com/bds

Urban Forestry

Title 11 – Trees

503-823-8733
http://www.portlandoregon.gov/trees/
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CONCLUSIONS
Through this Environmental Review, the applicant requests approval of remediation for a
Zoning Code violation which occurred within the Environmental Conservation overlay zone
from the construction of an unpermitted mud hut, removal of 4 trees, and installation of new
stairs to a rebuilt cabin. The mud hut and cabin are accessory structures that have not been
permitted as living space.
In addition, the applicant proposes to install a new septic system and requests approval for
future construction of an accessory workshop, as well as an ADU. The proposed project
avoids, minimizes and mitigates disturbance to natural resources and resource values.
Therefore, the applicant and the above findings have shown that the proposal meets the
applicable approval criteria with conditions. Therefore, this proposal should be approved,
subject to the conditions described below.
ADMINISTRATIVE DECISION
Approval of an Environmental Violation Review to correct unauthorized disturbance, tree
removal, and retain the unpermitted mud hut, as well as approval of an Environmental Review
for:
 Installation of a new septic system, including a new tank, Aquasafe, septic lines, and septic
drainfield;
 Installation of a septic line to the existing cabin;
 Future construction of a workshop;
 Future construction of an accessory dwelling unit;
 Installation of a stormwater drain line and rain garden;
 Removal of 11 trees;
 Installation of buried utility lines within a single trench; and
 Construction of a soft-surface trail to access both the workshop and ADU;
all within the Environmental Conservation overlay zone, and in substantial conformance with
Exhibits C.2, C.3, and C.4 as approved by the City of Portland Bureau of Development Services
on July 21, 2017. Approval is subject to the following conditions:
NOTE: Activities which expose soil to direct contact with stormwater between October 1
and April 30 are prohibited.
A. BDS permits are required for development. The Conditions of Approval listed below,
shall be noted on appropriate plan sheets submitted for permits (building, Zoning, grading,
Site Development, septic, erosion control, etc.). Plans shall include the following statement,
"Any field changes shall be in substantial conformance with approved LU 16-203921
EV EN Exhibits C.2 through C.4.”
Permits shall not be issued until a BDS Zoning Permit is issued.
Permits shall not be finaled until the BDS Zoning Permit for inspection of mitigation
plantings required in Condition C below is finaled.
B. Temporary construction fencing shall be installed according to tree protection measures in
Title 11 Tree Code, chapter 11.60, except as otherwise specified below. Temporary erosion
control fencing and tree protection fencing shall be placed along the Limits of Construction
Disturbance for the approved development, as depicted on Exhibit C.3, Construction
Management Plan.
1. No mechanized construction vehicles are permitted outside of the approved “Limits of
Construction Disturbance” delineated by the temporary construction fence. All planting
work, invasive vegetation removal, and other work to be done outside the Limits of
Construction Disturbance, shall be conducted using hand held equipment.
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C. The applicant shall obtain a BDS Zoning Permit for approval and inspection of a
mitigation plan for a total of 41 trees, 61 shrubs, and 16,685 square feet of native
herbaceous seeding, in substantial conformance with Exhibit C.4, Mitigation Plan. Any
plant substitutions shall be selected from the Portland Plant List, and shall be substantially
equivalent in size to the original plant.
1. Permit plans shall show:
a. The general location of the trees, shrubs and ground covers required by this
condition to be planted in the mitigation area and labeled as “new required
landscaping”. The plans shall include a 40-foot by 40-foot “typical”, scalable
planting layout for each planting zone, and shall illustrate a naturalistic
arrangement of plants and should include a planting table listing the species,
quantity, spacing and sizes of plants to be planted.
b. The applicant shall arrange to accompany the BDS inspector to the site to locate
mitigation plantings for inspection. If tape is used to tag plants it shall be a
contrasting color that is easily seen and identified.
2. Plantings shall be installed between October 1 and March 31 (the planting season).
3. Prior to installing required mitigation plantings, non-native invasive plants shall be
removed from all areas within 10 feet of mitigation plantings, using handheld
equipment.
4. All trees removed for construction of this project, with trunks greater than 12 inches in
diameter, shall be retained on the site and within the resource area of the
Environmental zone.
5. If plantings are installed prior to completion of construction, a temporary bright orange,
4-foot high construction fence shall be placed to protect plantings from construction
activities.
6. After installing the required mitigation plantings, the applicant shall request inspection
of mitigation plantings and final the BDS Zoning Permit.
D. The land owner shall maintain the required plantings to ensure survival and
replacement. The land owner is responsible for ongoing survival of required plantings
during and beyond the designated three-year monitoring period. After the 3-year initial
establishment period, the landowner shall:
1. Obtain a Zoning Permit for a final inspection at the end of the 3-year maintenance and
monitoring period. The applicant shall arrange to accompany the BDS inspector to the
site to locate mitigation plantings for inspection. The permit must be finaled no later
than 3 years from the final inspection for the installation of mitigation planting, for the
purpose of ensuring that the required plantings remain. Any required plantings that
have not survived must be replaced.
2. All required landscaping shall be continuously maintained, by the land owner in a
healthy manner, with no more than 15% cover by invasive species. Required plants that
die shall be replaced in kind.
E. Failure to comply with any of these conditions may result in the City’s reconsideration of
this land use approval pursuant to Portland Zoning Code Section 33.700.040 and /or
enforcement of these conditions in any manner authorized by law.
Staff Planner: Ethan Brown

Decision rendered by:

on July 21, 2017

By authority of the Director of the Bureau of Development Services
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Decision mailed: July 26, 2017
About this Decision. This land use decision is not a permit for development. Permits may
be required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on July 12,
2016, and was determined to be complete on August 17, 2016.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore this
application was reviewed against the Zoning Code in effect on July 12, 2016.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant requested that
their rights to the 120-day review period be waived entirely, as shown in Exhibit G.4.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed to the Hearings Officer, which will
hold a public hearing. Appeals must be filed by 4:30 PM on August 9, 2017 at 1900 SW
Fourth Ave. Appeals can be filed at the 5th floor reception desk of 1900 SW 4th Avenue Monday
through Friday between 8:00 am and 4:30 pm. An appeal fee of $250 will be charged. The
appeal fee will be refunded if the appellant prevails. There is no fee for ONI recognized
organizations appealing a land use decision for property within the organization’s boundaries.
The vote to appeal must be in accordance with the organization’s bylaws. Assistance in filing
the appeal and information on fee waivers is available from BDS in the Development Services
Center. Please see the appeal form for additional information.
Appeal fee waivers. Multnomah County may cover the appeal fees for their recognized
associations. An appeal filed by a recognized association must be submitted to the City with
either the appropriate fee or the attached form signed by the County. Contact Multnomah
County at 503-988-3043, 1600 SE 190th, Portland, OR 97233.
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The file and all evidence on this case are available for your review by appointment only. Please
call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503-823-7617,
to schedule an appointment. I can provide some information over the phone. Copies of all
information in the file can be obtained for a fee equal to the cost of services. Additional
information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning
Code is available on the internet at www.portlandonline.com.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Hearings Officer is final; any
further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21 days
of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact LUBA at
775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265 for
further information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on
that issue. Also, if you do not raise an issue with enough specificity to give the Hearings
Officer an opportunity to respond to it, that also may preclude an appeal to LUBA on that
issue.
Recording the final decision.
If this Land Use Review is approved the final decision will be recorded with the Multnomah
County Recorder.
• Unless appealed, the final decision will be recorded after August 10, 2017 by the Bureau
of Development Services.
The applicant, builder, or a representative does not need to record the final decision with the
Multnomah County Recorder.
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
•
•
•
•

All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use
review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
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EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement
1. Applicant’s Narrative, July 2016
2. Completeness Response, August 17, 2016
3. Comment Response and Geotech Report, January 31, 2017
4. Arborist Report, July 6, 2016
5. Revised Site Plans, August 17, 2016
6. Revised Site Plans, January 31, 2017
7. Revised Site Plans, March 7, 2017
B. Zoning Map (attached)
C. Plans/Drawings:
1. Existing Conditions Site Plan
2. Proposed Development Site Plan
3. Construction Management Site Plan (attached)
4. Mitigation Site Plan (attached)
5. Trench Detail
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Bureau of Environmental Services
2. Bureau of Transportation Engineering and Development Review
3. Water Bureau
4. Fire Bureau
5. Site Development Review Section of BDS
6. Bureau of Parks, Forestry Division
7. Life Safety Review Section of BDS
F. Correspondence:
1. Kay Plumb, August 28 and September 2, 2016: Concerns with multiple structures,
septic drainfield location, and fairness regarding allowed uses
2. Sharon Barthmaier, September 5, 2016: General opposition to applicant and proposal
3. Jerry Grossnickle, September 15, 2016: Requested heightened level of scrutiny of
application
G. Other:
1. Original LU Application
2. Incomplete Letter
3. 120-day Extension
4. 120-day Rights Waived Email
5. Email from Susan Watt, September 16, 2016
6. Plumbing Checksheet, September 23, 2016
7. Email from Kay Plumb, September 25, 2016
8. Plumbing Checksheet, May 4, 2017
9. Emails between Erin Mick and applicant, June 15, 2017
10. Emails between Erin Mick and applicant, July 4, 2017
11. Email from applicant, July 10, 2017
The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868).

