Date:

August 20, 2018

To:

Interested Person

From:

Marguerite Feuersanger, Land Use Services
503-823-7619 / Marguerite.Feuersanger@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
mailed copy of this document is only a summary of the decision.
The reasons for the decision are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you
can appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 18-102568 AD
GENERAL INFORMATION
Applicant:

Robert Evenson | Robert Evenson Associates, Architects
5319 SW Westgate Dr. #133, Portland, OR 97221

Owners:

Robert S and Margaret B Evenson Trust
1530 SW Skyline Blvd., Portland, OR 97221

Site Address:

Tax Account #R141840, a vacant lot south of and adjacent to 3238 SW
Fairmount Boulevard

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:

BLOCK 40 TL 1700, COUNCIL CREST PK
R180707870
1S1E08DD 01700
3426

Neighborhood:
Business District:
District Coalition:

Southwest Hills Residential League, contact Nancy Seton at 503-224-3840
None
Southwest Neighborhoods Inc., contact Sylvia Bogert at 503-823-4592

Zoning:

R7s and R10s, Single Dwelling Residential 7,000 and Single Dwelling
Residential 10,000 Zones. Within the Scenic Overlay Zone (s).
AD, Adjustment
Type II, an administrative decision with appeal to the Adjustment
Committee.

Case Type:
Procedure:

Proposal:
The applicant proposes to construct a new single dwelling house with an attached garage on
the lot, which is vacant of structures. The lot slopes steeply downward from the street and is
irregular in shape. Mature fir and maple trees on the lot and within the SW Fairmount public
right-of-way will be preserved. Due to the steep slope condition and to preserve the existing
trees, the applicant proposes to locate the house and attached garage close to the front
property line at SW Fairmount Boulevard.
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Within the unimproved SW Fairmount public right-of-way, a bridge-like driveway structure is
proposed to access the garage. Also proposed within the public right-of-way is a set of entry
stairs and deck near the main entry door, located below the street grade.
Southwest Fairmount Boulevard is designated as a Scenic Corridor in the Scenic Resources
Protection Plan. As such, the Scenic Overlay Zone (s) is applied to the site and requires
buildings to be set back at least 20 feet from the street lot line.
While the lot is primarily within the R7 base zone, the east corner of the lot is within the R10
base zone. The R7 zone require a minimum 15-foot front building setback and the R10 zone
requires a minimum 20-foot front building setback. A minimum 18-foot front setback applies
to the garage entrance for both zones. Due to the steepness of the slope and to preserve
existing trees at the rear of the lot, the applicant is requesting an Adjustment to allow the
house to be located at the front property line, effectively reducing the building setback to zero
for a portion of the front wall of the house. Because the front property line is curved but the
front building walls of the house are straight, the actual front setbacks vary from zero to 3 feet.
An Adjustment request to building height is requested. After the initial mailed public notice was
sent, it was determined that the proposal does not meet the maximum building height. The
basepoint 2 method of measuring height applies to the site because it is steeply sloping
downward from the street. This height measurement is described in Section 33.930.050.
In summary, the applicant is requesting the following Adjustments:
1. Reduce the minimum street lot line setback of the “s” overlay zone from 20 feet to zero
feet (Section 33.480.040.B.2 and Table 480-1);
2. Reduce the minimum front building setbacks of the R7 and R10 zones from 15 and 20
feet respectively to zero feet (Section 33.110.220.B and Table 110-3);
3. Reduce the minimum garage entrance setback from 18 feet to 1.5 feet (Section
33.110.220.B and Table 110-3); and
4. Increase the maximum building height from 30 feet to 36 feet for the predominant roof
of the house, and 41 feet for the 10.5-foot-wide roof addition (Section 33.110.215).
Note that on steeply-sloping sites such as the subject lot, the minimum garage entrance
setback may be reduced to 5 feet and front building setback may be reduced to 10 feet by right
(without requesting an Adjustment, per Section 33.110.220.D). Because the request is to
reduce the garage entrance to 1.5 feet and front building setbacks to zero, these exceptions do
not apply to the proposal.
Relevant Approval Criteria:
To be approved, this proposal must comply with the approval criteria of Title 33. The relevant
criteria are A through F of Section 33.805.040, Adjustments.

ANALYSIS
Site and Vicinity: The site is vacant of structures and is 6,491 square feet in area, located
between SW Fairmount Boulevard and SW Melville Avenue. Slopes run steeply downward (20
percent and greater) from Fairmount to Melville. A stand of mature Douglas Firs and maple
trees are located at the rear of the lot. Additionally, a 21-inch diameter Douglas fir (tree #2 on
Exhibit C-1) is located at the southeast corner of the lot and a 27-inch diameter maple tree
(tree #1 on Exhibit C-1) is located within the Fairmount public right-of-way. Lots near the site
are mostly zoned R10, like the site, or R7, a zoning designation that allows smaller lot sizes.
Also, like the subject lot, all the lots fronting SW Fairmount in the vicinity also are within the
Scenic Resource overlay zone (“s”). Most nearby residential lots are developed with houses and
have steeply sloping terrain. Along the west side of SW Fairmount near the site, houses and
garages are located near the front property line. Driveways, essentially structural bridges,
connect the garage and main entrances to the SW Fairmount roadway. Most of the driveways
are constructed within the public right-of-way.
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Conditions of improvements vary along the SW Fairmount. It’s important to note that in front
of the site, the street right-of-way is approximately 60 feet in width but improved with only a
paved 2-lane roadway approximately 20 feet in width. There are no curbs, sidewalks, or
landscape strips. The applicant’s site plan shows approximately 25 to 30 feet of unimproved
right of way between the edge of the paved roadway and the front property line. Much of this
unimproved right-of-way is steeply sloping and from the street view, it appears to be part of the
private property. There are no visual clues that locate front property lines.
Zoning: The site is located within the R7 and R10 Zones, which are both Single-Dwelling
Residential zones.
The R7 and R10 zones are intended to preserve land for housing and to provide housing
opportunities for individual households. The zones implement the Comprehensive Plan policies
and designations for single-dwelling housing. The development standards of the SingleDwelling zones work together to promote desirable residential areas by addressing aesthetically
pleasing environments, safety, privacy, energy conservation, and recreational opportunities.
The Scenic Resource overlay zone (s) is applied to the entire site and generally to the first 100
feet of properties adjacent to SW Fairmount Boulevard, designated a scenic corridor. The Scenic
Resource overlay zone is intended to:
•
•
•
•
•

Protect Portland's significant scenic resources as identified in the Scenic Resources
Protection Plan;
Enhance the appearance of Portland to make it a better place to live and work;
Create attractive entrance ways to Portland and its districts;
Improve Portland's economic vitality by enhancing the City's attractiveness to its citizens
and to visitors; and
Implement the scenic resource policies and objectives of Portland's Comprehensive Plan.

Land Use History: City records indicate the following land use review on the site:
VZ 020-90, Approval of an Adjustment to the front yard setback from 20 feet to zero feet,
for a new house. The approved house was not constructed, and the Adjustment approval
has expired.
Agency Review: A “Notice of Proposal in Your Neighborhood” was mailed May 3, 2018. The
following Bureaus have responded with no issues or concerns:
•
•

Water Bureau (Exhibit E-3); and
Fire Bureau (Exhibit E-4).

The following Bureaus have no objection to the proposal and provided supplemental
information that applies to the building permit plan review for the ADU:
•
•

•
•
•

The Bureau of Environmental Services notes that a detailed stormwater management
plan is required (Exhibit E-1);
Transportation notes the proposed driveway deck requires an encroachment permit.
Other features proposed within the public right-of-way such as the lower covered deck
under the driveway is not allowed and must be removed from the site plans or clearly
identified that it was not approved as part of the land use decision. A walkway and
landing no wider than the front entrance may be allowed (Exhibit E-2);
Site Development Section of BDS notes that special erosion control requirements apply,
and an evaluation of slope stability and an excavation/shoring plan and a geotechnical
engineering evaluation is required for the building permit review (Exhibit E-5);
The Urban Forestry Division (Exhibit E-6) states that the protection proposed for the 27inch Norway Maple within the SW Fairmount right of way is adequate; and
The Life Safety Residential Plan reviewer (Exhibit E-7).
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Neighborhood Review: Three written responses were received from notified property owners.
A fourth letter was received from The Southwest Hills Residential League (SWHRL). All letters
voiced opposition to the proposed Adjustments. Concerns raised in the letters include:
•

The proposal does not meet the purpose of the Scenic Overlay zone setbacks or the single
dwelling residential zones setbacks.
Staff response: This issue relates to Criterion A and is addressed in the findings in this
report.

•

The proposed increase in height coupled with the reduced setbacks will significantly
detract from the appearance and desired character of the residential area.
Staff response: This issue relates to Criterion B and is addressed in the findings in this
report).

•

The cumulative effect of reduced setbacks and increased building height severely impacts
the scenic qualities identified in the Scenic Overlay zone regulations.
Staff response: This issue relates to Criterion C, see findings in this report).

•

The city must balance an individual’s benefit with the public common good. If we continue
to grant the Adjustments, there will be few if any scenic spaces left close to downtown for
future generations to enjoy.
Staff response: This issue relates to Criterion A and B, see findings in this report.

•

The setbacks from the street should be at least 5 feet or comparable to adjacent neighbors.
Staff response: This issue relates to Criterion B, see findings in this report.

•

We recognize the difficulty of building on a steep slope. Alternative to building garages
with concrete bridge driveways are feasible. Several homes are hidden well below grade,
with diagonally sloping driveways down to them.
Staff response: To construct an at-grade driveway, significant cuts and filling of the
site’s steeply sloping terrain would be necessary to construct an at-grade driveway. The
applicant’s Elevation Plan (Exhibit A-6) shows a difference of 20-foot drop in elevation
between the front property line and the edge of the roadway (898 feet to 978 feet).
Because of the steepness of the adjacent unimproved right-of-way and the site itself, the
applicant’s plan for a bridge driveway will require limited alteration to the existing slope
and is a reasonable approach to development of this constrained site.

•

Houses along SW Fairmount are characterized by concrete driveway expanses hosting
cars, garbage and recycling bins.
Staff response: This issue relates to Criteria A and B, see findings in this report.

ZONING CODE APPROVAL CRITERIA
To be approved, this proposal must comply with the Adjustment Review approval criteria of
Section 33.805.040.A-F.
A. Granting the adjustment will equally or better meet the purpose of the regulation to be
modified; and
Findings:
Adjustment #1: Reduce the minimum street lot line setback of the Scenic Overlay Zone
from 20 feet to zero feet (Section 33.480.040.B.2 and Table 480-1);
The site is located along a Scenic Corridor, identified in the Scenic Views, Sites and
Drives Inventory as the SW Fairmount Boulevard Loop (SD 30-03). As stated in Section
33.480.040.B.1 of the Zoning Code, the purpose for the Scenic Corridor designation is
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as follows:
The scenic corridor designation is intended to preserve and enhance the scenic
character along corridors, and where possible, scenic vistas from corridors. This is
accomplished by limiting the length of buildings, preserving existing trees,
providing additional landscaping, preventing development in side setbacks,
screening mechanical equipment, and restricting signs.
To supplement this purpose statement, the described characteristics of the SW
Fairmount Boulevard Loop, as identified in the Scenic Views, Site and Drives Inventory,
are as follows:
The Fairmount Boulevard Drive is an approximately 3.4-mile loop that encircles
Council Crest Park and loops to the southeast through a wooded residential area.
The drive is attractive travelling in either direction and is popular with bicyclists,
walkers, and joggers, as well as motorists. Parking on the shoulder is very limited
due to the street’s narrowness. Views of the City and Mt. Hood are afforded
between houses and through wooded areas looking to the southeast. Views of
development to the southwest can be glimpsed through the trees on the western
portion of the drive. Mt. St. Helens is visible at the northern portion of the drive at
a turnout inventoried as VP 30-07.
The requested Adjustment to waive the minimum 20-foot setback of the Scenic
Resource is consistent with the purpose of the Scenic Corridor designation. The request
will result in a development proposal that equally preserves the character of the SW
Fairmount Boulevard Loop. This finding is based on the following factors relating to the
above purpose and characteristics statements:
•

Characteristics of the SW Fairmount loop While the Scenic Resource overlay
setback will be reduced from 20 feet to zero feet (as measured from the site’s front
property line), the closest street-facing wall of the house is 28 feet from the edge of
the paved roadway along SW Fairmount Boulevard. This condition provides
adequate distance between the proposed house and users of SW Fairmount
Boulevard.

•

Views to the southwest and preventing development within side setbacks The
minimum 5-foot side building setback is met or exceeded at the north (side) property
line (5 feet for a short wall length and 10 feet for the remaining north wall of the
house). A setback of 25.5 feet is provided at the south (side) property line. An
existing 21-inch Douglas fir tree will be preserved in this side setback area, and a
stand of Douglas fir trees and maple trees will be preserved at the west (rear) portion
of the lot. The proposal preserves existing tree canopy and provides ample space
between houses to allow views of development to the southwest.

•

Limiting the length of buildings The Scenic overlay zone generally limits the
width of houses on a site parallel to a scenic corridor to 80 percent of the width
of the lot. The lot width is approximately 80 feet and the house width is
approximately 53.5 feet, which represents only 67 percent of the lot width. The
house footprint and width are moderate in size and allow for ample open area
between houses, which serves to mitigate for the reduced front setback.

•

Preserving existing trees and providing additional landscaping The applicant’s site
and tree protection plan (Exhibit C-1) indicates that all existing trees on the site and
within the public right-of-way will be preserved. These trees make a significant
contribution to the scenic resource and their preservation must be required as
condition of approval.
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The applicant is working with an arborist, who evaluated the existing trees and
provided a report and recommendation about how to protect the trees during
construction (Exhibit A-5 and Exhibit C-1). To meet the purpose of the scenic
overlay zone, a condition is needed that requires implementation of the arborist’s
recommendations at the building permit plan and construction phases. Note
that the arborist’s report was updated to increase the root protection zone
fencing for Tree #1, from 9 feet to 12.5 feet. Additionally, the arborist must be
on site to observe and guide excavation within 7 feet of an established root
protection zone. These updates along with other tree protection requirements
are shown on Exhibit C-1.
A central purpose of minimum 20-foot setback for Scenic Corridors such as SW
Fairmount Boulevard, is to allow space for the preservation and planting of trees
(The L1 standard is required, generally resulting in one large tree for every 30 linear
feet, one medium tree for every 22 linear feet, or one small tree for every 15 linear
feet). For the subject site with 84 feet of frontage, at least 4 medium trees are
required on the site, near the street frontage. A 21-inch Douglas fir (tree #2) is
located within the scenic setback and side (south) building setback areas. This tree
will be preserved and counts as three medium trees (each existing tree 6 or more
inches in diameter counts as 1 medium tree for each full 6-inch increment).
Therefore, to satisfy this requirement, an additional tree is required to planted
within the scenic setback area. The additional tree must be placed within the north
(side) setback area, as shown on the Planting Plan, Exhibit C-2.
A 27-inch diameter Norway Maple tree (tree #1) is not on the site but within the
public right-of-way, between the front lot line and the paved roadway. This tree will
be preserved and the applicant proposes to plant two red alder trees along with
native shrubs and groundcover species within this unimproved right-of-way area
(Exhibit C-2). Trees in the right-of-way are regulated by Title 11, and any changes
to these trees requires review and permit from the City Forester. The urban forester
visited the site and provided comments (Exhibits E-6 and G-2). While the Norway
maple is a nuisance species, the urban forester agrees with the proposal to preserve
it because it is a mature and healthy tree. The desired tree canopy along the Scenic
Corridor will be achieved through preservation of existing trees and planting new
trees, both within the unimproved public right-of-way and on the site.
If any of the existing trees require removal at a future date because it is dead, dying
or dangerous, as determined by the City Forester or an arborist, the tree must be
replaced by a tree listed in the Scenic Resources Protection Plan. Otherwise, tree
removal requires Tree Review (land use review).
With the above condition requiring implementation of the arborists Tree
Preservation Plan (Exhibit C-2), this part of the criterion is met.
•

Screening mechanical equipment, and restricting signs. Signs or exterior
mechanical equipment, either attached to the exterior of the house or on the
site, is not proposed. A standard of the scenic overlay zone requires screening
garbage and recycling areas in addition to mechanical equipment. While not
part of the current proposal, if any of these features are proposed on the exterior
of the site or house, they must be screened from view or not visible from the
scenic view corridor of SW Fairmount. Therefore, this part of the purpose
statement is met.

•

The proposed wide side yards contribute to the intent of the Scenic Corridor. The house
will be set back from 25.5 feet to 28 feet at the south side yard and 5 feet to 10 feet on
the north. These setbacks provide an open area for existing and additional trees and
landscaping, as well as allowing views to the rear of the site to the southwest.
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Adjustment #2: Reduce the minimum front building setbacks of the R7 and R10 zones
from 15 and 20 feet respectively to zero feet (Section 33.110.220.B and Table 110-3), and
Adjustment #3: Reduce the minimum garage entrance setback from 18 feet to 1.5 feet
(Section 33.110.220.B and Table 110-3):
The purpose statement for minimum building setbacks (33.110.220.A) is as follows:

The setback regulations for buildings and garage entrances serve several purposes:
• They maintain light, air, separation for fire protection, and access for fire-fighting;
• They reflect the general building scale and placement of houses in the city's
neighborhoods;
• They promote a reasonable physical relationship between residences;
• They promote options for privacy for neighboring properties;
• They require larger front setbacks than side and rear setbacks to promote open, visually
pleasing front yards;
• They provide adequate flexibility to site a building so that it may be compatible with the
neighborhood, fit the topography of the site, allow for required outdoor areas, and allow
for architectural diversity; and
• They provide room for a car to park in front of a garage door without overhanging the
street or sidewalk, and they enhance driver visibility when backing onto the street.
The proposal meets the above purposes of the minimum building and garage entrance
setbacks for the following reasons:
• The house will be set back at least 28 feet from the edge of the roadway within SW
Fairmount Boulevard.
• The predominant roof of the house is only 12 feet in height, as measured from the
grade of the street;
• Adequate side yard areas at the north and south are provided;
• Existing trees on the site will be preserved;
• The garage entrance will be set back at least 29.5 feet from the edge of the roadway.
Therefore, the driveway will be long enough to allow a car to be parked in from the
garage door without blocking the roadway or the gravel roadway.
Site plan information provided with this application, however, is based on the
applicant’s measurements, not surveyed measurements. Because a zero setback is
requested for the closest street-facing building wall (Exhibit C-1), accurate survey
information is required for the building permit site plans. This is required to ensure
that the house and its exterior elements are fully contained on the site and not
constructed in the public right-of-way. Additionally, a survey of the site will ensure that
the proposed side yard setbacks -- 5 to 10-foot north side yard setback and 25.5 to 28foot south side yard setbacks are realized with the house construction. These setbacks
generally exceed the minimum required building setbacks and are a justification for
approval of the requested Adjustments. Note that the house dimensions may be
reduced to accommodate the required setbacks.
Adjustment #4: Increase the maximum building height from 30 feet to 36 feet for the
predominant roof and 41 feet for the roof addition (Section 33.110.215).
The purpose statement for height limits in single dwelling residential zones
(33.110.215.A) is as follows:

The height standards serve several purposes:
• They promote a reasonable building scale and relationship of one residence to another;
• They promote options for privacy for neighboring properties; and
• reflect the general building scale and placement of houses in the city's neighborhoods.
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Overall, the proposal meets the purpose of the maximum height standard because of its
low height from the street view, the wide side and rear setbacks, and low building
coverage:
•

•

•

The proposed house appears to be one-story in height from the street view. The
height of the predominant roof is only 12 feet, measured the street grade. The
house design includes a narrow central portion with a visible second story that is 20
feet in height as measured from the street grade. This tall central portion, however,
accounts for only 11 feet of the 53.5-foot wide house.
The south side yard setback varies between 25.5 and 28 feet and the north side yard
setback varies between 5 and 10 feet. The side setbacks provide adequate spacing
between houses for houses and is consistent with the existing pattern of nearby
house locations.
The house footprint is modest: it accounts for approximately 1,600 square feet of
the 6,500 square-foot lot. The building coverage maximum for this site is 2,472.

The applicant has provided surveyed elevation points on the site and within the public
right-of-way (Exhibit A-6). Additional information is necessary to ensure that the
proposed setbacks and building height measurements are not exceeded:
•

•

For front and side setbacks: A boundary survey of the site and proposed house
footprint will be conducted by a licensed surveyor. All site plans submitted with
the building permit application will contain the surveyor’s information and
measurements.
For building height: surveyed elevation points are required for building permit
plans and elevations to ensure that building height does not exceed 20 feet as
measured from the average street grade and does not exceed 41 feet using the
basepoint 2 method of Chapter 33.930.

Based on the above findings and with the recommended conditions, this criterion is met.
B.

If in a residential zone, the proposal will not significantly detract from the livability or
appearance of the residential area, or if in an OS, C, E, or I zone, the proposal will be
consistent with the classifications of the adjacent streets and the desired character of
the area; and
Finding: The site is within the R7 and R10 residential zones. The requested three
setback Adjustments will not significantly detract from the livability or appearance of
the nearby residential area. As identified in the findings for Approval Criterion A, the
reduced front building setbacks will allow for the preservation of existing trees on the
site, which is consistent with the Scenic Corridor designation of SW Fairmount
Boulevard. A condition of approval is needed to ensure preservation of existing trees.
An additional new tree is required to be planted on the site, within the north side
building setback area.
As a general pattern, nearby houses on lots that slope downward from SW Fairmount
are close to the street while houses on lots on the upward slope tend to be set back on
their lots for distances that meet or exceed minimum setback requirements. Existing
nearby lots located on the downhill side of SW Fairmount were approved with reduced
front setbacks and are similar to the proposal:
•
•

3238 SW Fairmount, north of the site: Existing house was approved with a zero
setback for the street-facing garage wall and entrance.
3232 SW Fairmount, south of the site: Existing house was approved with a zero
setback for the street-facing garage wall and the front setback of the house was
approved with a 10-foot setback.
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Vacant lot on tax account #R310410: Adjustment to reduce the front setback to
7 feet was approved for the street-facing garage wall/entrance of a proposed
house (no building permit request to date).

These sites share characteristics of the site, including steeply sloping terrain downward
from SW Fairmount and adequate separation distance provided by the unimproved
portion of the SW Fairmount right-of-way. The requested reduced setbacks will not be
inconsistent with those already established by existing homes or approved development
in the immediate vicinity.
The requested increase in height is modest and is mitigated by the following:
• preservation of existing trees and planting of new trees both on the site and
within the public right-of-way;
• a small house footprint with relatively low building coverage;
• adequate separation of at least 28 feet is provided between the edge of the
roadway and the front property line; and
• from the street view, the house appears low in height. A narrow addition (11 feet
in width) is the tallest part of the house and will be no more than 20 feet above
the roadway elevation, and the house’s predominant roof will be no more than
12 feet above the roadway elevation.
Based on the above information, this criterion is met.
C.

If more than one adjustment is being requested, the cumulative effect of the
adjustments results in a project which is still consistent with the overall purpose of the
zone; and
Findings: Four Adjustments are requested. The overall purposes of the Scenic Overlay
Zone (Section 33.480.010) and the Single Dwelling Zones (Section 33.110.010) is as
follows:
The Scenic Resource zone is intended to:
• Protect Portland's significant scenic resources that provide benefits to the public
as identified by the City in the Scenic Resources Protection Plan (1991) and the
Central City Scenic Resources Protection Plan (2017);
• Enhance the appearance of Portland to make it a better place to live and work;
• Create attractive entrance ways to Portland and its districts;
• Improve Portland's economic vitality by enhancing the City's attractiveness to its
citizens and to visitors; and
• Implement the scenic resource policies, goals, and objectives of Portland's
Comprehensive Plan.
The purposes of the Scenic Resource zone are achieved by establishing height limits
within view corridors to protect significant views and by establishing additional
landscaping and screening standards to preserve and enhance identified scenic
resources.

The single-dwelling zones are intended to preserve land for housing and to provide
housing opportunities for individual households. The zones implement the
comprehensive plan policies and designations for single-dwelling housing.

A. The use regulations are intended to create, maintain and promote single-dwelling
neighborhoods. They allow for some non-household living uses but not to such an
extent as to sacrifice the overall image and character of the single-dwelling
neighborhood.
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B. The development standards preserve the character of neighborhoods by providing
six different zones with different densities and development standards. The
development standards work together to promote desirable residential areas by
addressing aesthetically pleasing environments, safety, privacy, energy
conservation, and recreational opportunities. The site development standards allow
for flexibility of development while maintaining compatibility within the City's
various neighborhoods. In addition, the regulations provide certainty to property
owners, developers, and neighbors about the limits of what is allowed. The
development standards are generally written for houses on flat, regularly shaped
lots. Other situations are addressed through special regulations or exceptions.
The proposal for a single dwelling house includes an Adjustment request to reduce the
Scenic Overlay minimum 20-foot setback and Adjustments to reduce the minimum
front building and garage entrance setbacks and increase the maximum height of the
single dwelling residential zones.
Southwest Fairmount Boulevard is designated as a scenic corridor, and the main
purpose of the minimum 20-foot setback is to “. . . establish additional landscaping
and screening standards to preserve and enhance identified scenic resources.” The
proposal is consistent with this and the overall purpose statement above as existing
trees will be preserved, new trees will be planted, and adequate space between houses
is provided to allow views of the forested slope between houses to the southwest.
Additionally, a minimum of 28 feet will be provided between the front property line and
the edge of the roadway, allowing adequate open area for the planting of new trees and
landscaping.
Minimum setbacks and maximum building height are development standards that are
part of the R7 and R10 single dwelling residential zones. The proposal is consistent
with the above purpose statement in that the house location is compatible with the
locations of similar houses on nearby sites. The Site Plan and Tree Preservation Plan
(Exhibit C-1) illustrates the approximate location of existing houses adjacent to the site
and the approximate distance from the front property lines to the roadway. The streetfacing walls of the houses are generally aligned with and in proximity to the respective
front property line. The site’s front property line is curved but shows that there is at
least 28 feet of unimproved right-of-way that provides separation between the house
and the roadway.
Steeply sloping sites such as the subject lot may use exceptions that allow for reduced
setbacks of 5 feet for the garage entrance and 10 feet for front setback. The applicant
proposes a zero setback, however, to preserve trees located at the rear of the lot.
Given the above characteristics, the proposal is consistent with the stated purposes of
the single dwelling residential zones and Scenic Overlay Zone. This criterion is met.
D. City-designated scenic resources and historic resources are preserved; and
Findings: The site is located within a designated scenic corridor, known as the SW
Fairmount Boulevard Loop. The corridor is described in the Scenic Views, Sites and
Drives Inventory as a 3.4-mile loop that encircles Council Crest Park and loops to the
southeast through a wooded residential area. The drive is attractive travelling in either
direction and is popular with bicyclists, walkers, and joggers, as well as motorists.
Parking on the shoulder is very limited due to the street’s narrowness. Views of the City
and Mt. Hood are afforded between houses and through wooded areas looking to the
southeast. Views of development to the southwest can be glimpsed through the trees on
the western portion of the drive. Mt. St. Helens is visible at the northern portion of the
drive at a turnout inventoried as VP 30-07.
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The proposal will not adversely impact any identified resources along this Scenic
Corridor. The principal resource along this portion of the corridor is largely the existing
tree canopy along both sides of SW Fairmount Boulevard. The reduced Scenic Resource
setback will still allow for a tree-lined canopy along the site’s frontage.
Although the front setback for the house is zero feet and the setback for the garage is 1.5
feet, the house will be located at least 28 feet from the edge of the roadway, therefore,
providing adequate setback distance between users of the Fairmount loop and the front
façade of the house. This unimproved right-of-way will be planted with trees, shrubs
and groundcover (Exhibit C-2). Trees located close to SW Fairmount will be preserved
and include a Douglas fir and a Norway Maple (trees #1 and #2 on Exhibit C-1). A stand
of Douglas Firs and maple trees at the rear of the lot (trees #3 to #7 on Exhibit C-1) will
also be preserved. In combination, the existing and newly planted trees will ensure that
the site’s frontage contributes to the overall scenic quality of the street.
Based on these findings, this criterion is met.
E. Any impacts resulting from the adjustment are mitigated to the extent practical; and
Findings: Impacts resulting from the Adjustments are mitigated through tree
preservation, a wide area of unimproved right-of-way between the edge of the roadway
and front property line, the relatively low building height as viewed from the street, the
wide north and south side building setbacks, and the small house footprint. These
important features work together to minimize impacts resulting from the setback and
height Adjustments. Conditions of approval, as identified in Criteria A and B above,
ensure that impacts are minimized. This criterion is met.
F. If in an environmental zone, the proposal has as few significant detrimental
environmental impacts on the resource and resource values as is practicable;
Findings: No parts of the site are located within an environmental zone. This criterion
does not apply.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.

CONCLUSIONS
The proposal for a new house on this steeply sloping lot includes four Adjustment requests to
reduce minimum setbacks and increase building height. The applicant has demonstrated that
the applicable approval criteria are met. The lot is completely within the Scenic Overlay Zone,
due to its frontage along SW Fairmount Boulevard, designated as a Scenic Corridor.
Nearby neighbors and the neighborhood association wrote in opposition to the proposal, citing
concerns about an erosion of the scenic qualities and public use and enjoyment of SW
Fairmount Boulevard, a winding scenic corridor widely used by pedestrians, bicyclists and
motorists. Staff finds that through tree preservation, a significant purpose of the scenic
corridor is realized. Existing trees both on the site and within the public right-of-way will be
preserved. An arborist will observe and guide construction to ensure that the trees will not be
impacted by construction.
The proposal further mitigates for reduced front building setbacks and increased building
height by providing generous side setbacks and a small house footprint. The predominant roof
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height of the house, as viewed from the roadway, is limited to one-story. Additionally, because
SW Fairmount Boulevard is improved with only a roadway, there is additional 28 feet of
unimproved right-of-way area that separates the roadway and the front of the house. Overall,
the proposal must be approved as it is consistent with the appearance of existing houses in the
immediate residential neighborhood and with conditions requiring survey-accurate information
with building permit plans and tree preservation, the proposal satisfies the Adjustment
approval criteria.

ADMINISTRATIVE DECISION
Approval of the following Adjustments for construction of a new single-dwelling house:
1. Reduce the minimum street lot line setback of the Scenic Overlay Zone from 20 feet to
zero feet (Section 33.480.040.B.2 and Table 480-1);
2. Reduce the minimum front building setbacks of the R7 and R10 zones from 15 and 20
feet respectively to zero feet (Section 33.110.220.B and Table 110-3);
3. Reduce the minimum garage entrance setback from 18 feet to 1.5 feet (Section
33.110.220.B and Table 110-3); and
4. Increase the maximum building height from 30 feet to 36 feet for the predominant roof
and 41 feet for the roof addition (Section 33.110.215).
All approvals are per the approved site plans, Exhibits C-1 through C-4, signed and dated
August 16, 2018, subject to the following conditions:
A. As part of the building permit application submittal, the following development-related
Conditions B through D must be noted on each of the 4 required site plans or included as a
sheet in the numbered set of plans. The sheet on which this information appears must be
labeled "ZONING COMPLIANCE PAGE - Case File LU 18-102568 AD." All requirements must
be graphically represented on the site plan, landscape, or other required plan and must be
labeled "REQUIRED."
B. Front and side building setbacks from property lines and the front building setbacks from
the edge of the roadway, as shown on Exhibit C-1, are minimum distances and must be
verified by a survey. A boundary survey of the site and proposed house footprint must be
conducted by a licensed surveyor. All site plans submitted with the building permit
application for the house will contain the required surveyor’s information and
measurements.
C. Building heights shown on Exhibit C-3 and C-4 are maximum measurements. Surveyed
elevation points are required for all site plans and building elevations, to be submitted with
the building permit application, to verify that building height:
•
•

does not exceed 20 feet as measured from the elevation at the edge of the
roadway within SW Fairmount and
does not exceed 41 feet using the basepoint 2 method of Chapter 33.930.

D. All existing trees on the site and within the public-right-of-way adjacent to the site will be
preserved, per the Site Plan and Tree Protection Plan, Exhibit C-1 and the Updated
Arborist’s Report, Exhibit A-4. Tree Removal Review (Chapter 33.853) is required for
proposed tree removal unless a certified arborist determines a tree to be dead, dying, or
dangerous.
Staff Planner: Marguerite Feuersanger
Decision rendered by: ____________________________________________ on August 16, 2018.
By authority of the Director of the Bureau of Development Services

Decision mailed: August 20, 2018.
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About this Decision. This land use decision is not a permit for development. Permits may be
required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on January
5, 2018 and was determined to be complete on April 26, 2018.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore, this
application was reviewed against the Zoning Code in effect on January 5, 2018.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant requested that
the 120-day review period be extended an additional 60 days. Unless further extended by the
applicant, the 180 days will expire on October 23, 2018.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed to the Adjustment Committee, which
will hold a public hearing. Appeals must be filed by 4:30 PM on September 4, 2018, at 1900
SW Fourth Ave. Appeals can be filed at the 5th floor reception desk of 1900 SW 4th Avenue
Monday through Friday between 8:00 am and 4:30 pm. An appeal fee of $250 will be
charged. The appeal fee will be refunded if the appellant prevails. There is no fee for ONI
recognized organizations appealing a land use decision for property within the organization’s
boundaries. The vote to appeal must be in accordance with the organization’s bylaws.
Assistance in filing the appeal and information on fee waivers is available from BDS in the
Development Services Center. Please see the appeal form for additional information.
The file and all evidence on this case are available for your review by appointment only. Please
call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503-823-7617,
to schedule an appointment. I can provide some information over the phone. Copies of all
information in the file can be obtained for a fee equal to the cost of services. Additional
information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning
Code is available on the internet at www.portlandonline.com.
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Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Adjustment Committee is
final; any further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within
21 days of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact
LUBA at 775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265
for further information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Adjustment
Committee an opportunity to respond to it, that also may preclude an appeal to LUBA on that
issue.
Recording the final decision.
If this Land Use Review is approved the final decision will be recorded with the Multnomah
County Recorder.
• Unless appealed, the final decision will be recorded after September 4, 2018, by the
Bureau of Development Services.
The applicant, builder, or a representative does not need to record the final decision with the
Multnomah County Recorder.
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
•
•
•
•

All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use
review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
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EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement
1. Original Submittal, January 5, 2018
2. Updated Submittal, April 25, 2018
3. Arborist’s Report, April 26, 2018
4. Staking Plan, May 1, 2018
5. Updated Arborist’s Report, August 2, 2018
6. Elevation Plan, August 2, 2018
B. Zoning Map (attached)
C. Plans/Drawings:
1. Site Plan and Tree Protection Plan, August 2, 2018 (attached)
2. Planting Plan, April 25, 2018
3. Front and Rear Building Elevations (attached)
4. Side Building Elevations (attached)
D. Notification information:
1. Mailing list
2. Mailed notice
3. Mailing list for 4th Adjustment request to increase maximum building height
4. Mailed notice for 4th Adjustment request to increase maximum building height
E. Agency Responses:
1. Bureau of Environmental Services
2. Bureau of Transportation Engineering and Development Review
3. Water Bureau
4. Fire Bureau
5. Site Development Review Section of BDS
6. Urban Forestry of Bureau of Parks and Recreation
7. Life Safety Plan Examiner of BDS
F. Correspondence:
1. Dr. and Mrs. Alex E. (Mimi) Denes, writing in opposition to the proposal, June 26, 2018
2. Mary (Mimi) Denes, emails sent June 25 and June 26, 2018
3. Whitney Black and Alexander E Denes, Jr., writing in opposition to the proposal, June
26, 2018
4. Jeannie Juster, writing in opposition to the proposal, June 26, 2018
5. Nancy Seaton, Co-President and Land Use Chair, Southwest Hills Residential League
(SWHRL) Neighborhood Association, writing in opposition to the proposal, July 9, 2018
G. Other:
1. Original LU Application
2. Email correspondence from Urban Forestry staff review of Applicant’s Arborist’s Report follow-up information regarding preservation of existing trees, July 13 and July 16, 2018
3. Applicant’s Request for Extension of 120-Day Review Period, August 2, 2018 (additional
60 days)
The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868).

