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F INAL F INDINGS , CONCLUSIONS AND DECISION OF THE  
CITY OF PORTLAND ADJUSTMENT COMMITTEE  

ON AN  
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(TYPE II  PROCEDURE ) 
 

Case File Number: LU 18 -162768  AD (231 SE 17 th  Avenue ) 
 

This document is only a summary of the decision.  Th e  reasons for the decision, including the 
written response to the approval criteria and to public comments received on this application, are 
included in the version located on the BDS website  
http://www.portlandonline.com/bds/index.cfm?c=46429 .  Click on the District Coalition then 
scroll to the relevant Neighborhood, and case number.  
 
The Administrative Decision for this case was  appealed by Mark Howard, the applicant,  to the 
City of Por tland Adjustment Committee.  The Adjustment Committee denied the appeal  and 
upheld the Administrative Decision  that den ied  the requested Adjustment.  
 

GENERAL INFORMATION  
 
Applicant:  Mark W . Howard  

231 SE 17th Ave. | Portland, OR 97214 -1504  
(503) 964 -2796 | markhoward570@yahoo.com  
 

Owner:  Mark W. Howard & Jennifer L. Howard  
 231 SE 17 th  Ave. |  Portland, OR 97214  
 
Site Address:  231 SE 17TH AVE  
 
Legal Description:  BLOCK 3  N 16 2/3' OF E 50' OF LOT 5  S 16 2/3' OF E 50' OF LOT 6, 

NICHOLSONS ADD  
Tax Account N o.:  R604800430  
State ID No.:  1N1E35DC  11600  
Quarter Section:  3032  
 
Neighborhood:  Buckman, contact Richard Johnson at 

buckmanlandusepdx@gmail.com  
Business District:  None 
District Coalition:  Southeast Uplift, contact Leah Fisher at 503 -232 -0010.  
 
Plan Distr ict:  None 
Zoning:  R5 ð Single -dwelling Residential 5,000  
Case Type:  AD - Adjustment  
Procedure:  Type II, an administrative decision with appeal to the Adjustment 

Committee.  
 
Proposal  
The applicant has submitted a building permit to legalize construction of an attached partially 
enclosed covered deck at the rear of the house at 231 SE 17 th  Ave.    Portland Zoning Code 
Section 33.110.220 Setbacks  requires that covered decks be set back at least 5õ from the side 
and rear lot lines.  The deck is proposed to be l ocated at the rear lot line and located 
approximately 2õ from the north side lot line.  The applicant requests an Adjustment to Zoning 

http://www.portlandonline.com/bds/index.cfm?c=46429
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Code Section 33.110.220 Setbacks  to reduce the required rear setback for the covered deck 
from 5õ to 0õ.  No Adjustment is requested for the reduced setback for the north side lot line.  
 
Relevant Approval Criteria:  
In order to be approved, this proposal must comply with the approval criteria of Title 33.  
Adjustment requests will be approved if the review body finds that the  applicant has shown 
that approval criteria A. through F. of Section 33.805.040, Adjustment Approval Criteria, have 
been met.  
 

ANALYSIS  
 
Site and Vicinity:   The site is a flat lot that is developed with an existing 2 story house.  
Multnomah County Tax Asse ssor records indicate that house was built in 1905, and that the 
lot is 33.33õ wide by 50õ deep, and 1,650 square foot in area.  The deck for which the setback 
Adjustment is sought is covered and enclosed on the west and north sides with siding up to 
about  6õ above the ground level and with ĳó cross hatched lattice up to the roof level.  The deck 
extends beyond the north side of the house into the north side yard and there is a door and 
stairway facing east that allows entry to this north side yard. The ext ension into the north yard 
appears to encroach into the required north side setback by about 3õ.  The south fa­ade of the 
deck is open with stairs that lead down to the rear yard.  Because the house is set back about 
10õ from the front lot line and is approximately 42õ long with the addition of the deck, it appears 
that a portion of the deck encroaches 1õ to 2õ onto the adjacent lot to the west. 
 
The lots directly north and south of the site are also small lots of approximately the same size 
and dimension a s the subject lot.  They are also developed with houses of approximately the 
same age and size as the house on the subject lot.  The lot to the west is a 5,000 square foot lot 
that is developed with a duplex.  There is a driveway along the east side of thi s duplex that is 
adjacent to the subject deck.  The combined length of the house and the rear covered deck is 
about 42õ.  Development in the vicinity beyond these immediately adjacent lots includes 
Buckman Elementary School to the south across SE Pine St, single family dwellings on R5 
zoned lots ranging in size from 3,000 to 5,000 square feet to the east and west, and a mix of 
apartments, duplex and single -dwelling development on R2.5 zoned lots to the north.  
 
Zoning:   R5 - Single Dwelling Residential 5,000   
The R5 zone is intended to foster the development of single -dwelling residences on lots having a 
minimum area of 3,000 square feet, with minimum width and depth dimensions of 36 and 50 
feet, respectively.  Newly created lots must have a maximum density o f 1 lot per 5,000 square 
feet of site area.  The development standards are intended to promote desirable residential 
areas by addressing aesthetically pleasing environments, safety, privacy, energy conservation, 
and recreational opportunities. The site dev elopment standards allow for flexibility of 
development while maintaining compatibility within the City's various neighborhoods. In 
addition, the regulations provide certainty to property owners, developers, and neighbors about 
the limits of what is allowe d. The development standards are generally written for houses on 
flat, regularly shaped lots.  
 
Land Use History:   City records indicate there are no prior land use reviews for this site.  
 
Agency Review:  A òNotice of Proposal in Your Neighborhoodó was mailed September 19, 2018 .  
The following Bureaus have responded with no issues or concerns:  
Å  Bureau of Transportation (Exhibit E.1); 
Å  Fire Bureau (Exhibit E.2); and   
Å  Site Development Section of BDS (Exhibit E.3). 
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The Life Safety Review Section respon ded with comments and does not support approval of the 
Adjustment (see Exhibit E.4).  These comments are addressed in the findings of this decision 
under Approval Criterion A.  
 
Neighborhood Review:  No written responses have been received from either the Ne ighborhood 
Association or notified property owners in response to the Notice of Proposal.  However, the 
applicant submitted letters as part of the applications from three surrounding neighbors (1621 -
1625 SE Pine; 223 SE 17 th ; and 237 SE 17 th ) expressing no  issues with the deck (Exhibit A.2).  
 
Appellant Statement:    
The administrative decision of denial  was appealed by the applicant, Mark Howard .  According 
to the appellantõs statement, the appeal is based on arguments that:  

¶ The 5õ setback requirement has not been adhered  to in the Buckman neighborhood;  

¶ The deck was built on an e xisting foundation 2½ years ago; and  

¶ New development does not adhere to the 5õ setback requirement. 
 

Public Hearing:   

On December 4, 2018 , the Adjustment Committee held a public heari ng to consider an appeal 

of the Administrative Decision on this case.  The appeal requested reversal of the 

Administrative Decision to deny an Adjustment to reduce the required rear setback for the 

covered deck from 5õ to 0õ. 

 

Rodney Jennings , the case pla nner and representative of the Bureau of Development Services 

(BDS)/Land Use Services Division, made a PowerPoint present ation (Exhibit H .6) that included 

a brief summary of the proposal, slides of the subject site and surrounding neighborhood, a 

summar y of BDSõ findings related to the Adjustment approval criteria, and a summary of key 

issues raised in the appellantõs statement.   Douglas Hardy, also representing the Bureau of 

Development Services, provided testimony in response to questions from the Committ ee. 

 
Following BDSõ presentation, the appellant s, who are also the applicants , Mark and Jennifer 
Howard , testified  and  submit ted exhibits into the record (Exhibits H .7).  The Adjustment 
Committee then closed the record  and deliberated on the evidence and t estimony that was 
submitted into the record .  After deliberation, the Committee voted unanimously 7 -0 to deny  
the  appeal  and uphold the Administrative Decision , and directed staff to prepare and mail a 
final appeal decision based on the staffõs original findings.  
 

ZONING CODE APPROVAL CRITERIA  
 
33.805.010 Purpose  
The regulations of the zoning code are designed to implement the goals and policies of the 
Comprehensive Plan.  These regulations apply city -wide, but because of the city's diversity, 
some sites ar e difficult to develop in compliance with the regulations.  The adjustment review 
process provides a mechanism by which the regulations in the zoning code may be modified if 
the proposed development continues to meet the intended purpose of those regulatio ns.  
Adjustments may also be used when strict application of the zoning code's regulations would 
preclude all use of a site.  Adjustment reviews provide flexibility for unusual situations and 
allow for alternative ways to meet the purposes of the code, whi le allowing the zoning code to 
continue to provide certainty and rapid processing for land use applications.  
 
33.805.040 Approval  Criteria  
Adjustment requests will be approved if the review body finds that the applicant has shown 
that approval criteria A. through F. below have been met.  
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A.  Granting the adjustment will equally or better meet the purpose of the regulation to be 
modified; and  
 
Findings:   The applicant requests an Adjustment to the required 5õ rear setback to 
allow an partially enclosed covered deck to extend 0õ from the rear lot line.  The 
purposes of the setback regulations are in Zoning Code Section 33.110.220.A 
Setbacks.  They are addressed individually under this criterion below with findings 
addressing how they are or are not met.  
 
The buil ding setback regulations serve several purposes:  
 

Å They maintain light, air, separation for fire protection, and access for fire fighting;  
 
The proposal is to allow the covered partially enclosed exterior deck to extend at least 
to and, probably, 1õ to 1õ 6ó beyond the west rear lot line.  The deck is shown on the 
plans as having a width of 23õ 2ó, which is more than two thirds of the total 33õ 4ó 
width of the lot.  The deck also extends into the required 5 -foot north side setback.  An 
Adjustment was not r equested for this extension into the north setback.  The precise 
dimension of this extension is not clear as it is not identified on the plans which are 
not to scale.  However, this extension appears to be in the range of 1õ to 3õ.  Because 
the deck is enc losed on three sides and covers most of the rear yard of the subject lot 
and potentially a portion of the side yard of the adjacent lot to the west, it eliminates 
most of the available light and air along the west lot line.  Because it extends into the 
nor th setback, it also blocks the availability of light and air at the lot to the north.  The 
purpose of maintaining light and air is not equally or better met.   
 
The Fire Bureau has responded with no concerns to this request (Exhibit E.2).  
However, given t he structure is built to the rear lot line and approximately 2õ from the 
north side lot line, there is limited access to the structure for fire -fighting purposes.  
 
The Life Safety Review section of BDS responded (Exhibit E.4) with the following 
comments:  
 

ñRESPONSE SUMMARY 

Life Safety Plan review cannot support approval of the current Land Use proposal.  See 
attached ISSUE(S) TO BE ADDRESSED PRIOR TO LAND USE APPROVAL. These are 
building code requirements that must be addressed prior to Land Use approval. 

 

ISSUE(S) TO BE ADDRESSED PRIOR TO LAND USE APPROVAL 

Oregon Residential Specialty Code R302.1 and R302.2.1.3 
The scope of work proposed constructs an attached covered deck to the rear of the house 
within three feet of a property line. This impacts the requirements of ORSC R302.1 and 
R302.2.1.3.  
 

¶ ORSC R302.2.1.3 requires porch covers located within three feet of a property line to 
provide a 1-hour fire-resistance rated exterior wall. The exterior wall shall extend out to the 
furthest point of the porch cover and be continuous from the foundation to the roof sheathing 
(ORSC R302.2.1.3). Alternately, the covered porch is permitted to be constructed entirely of 
heavy timber construction (ORSC R302.2.1.3, Exception 2). 
 

¶ ORSC R302.1 requires that exterior walls that are parallel to and less than three feet to a 
property line be one-hour fire-resistance rated with no openings, such as windows, doors, or 
vents allowed. Roofs and eave projections are not permitted when less than 2 feet from the 
property line. No portion of a structure may extend beyond the lot lines. 

 

In order to approve the request for the adjustment, the covered deck must be shown to 
comply, or the conflicting building code requirements must be resolved. The applicant has two 
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options to remedy the situation.  See RESIDENTIAL ADJUSTMENT OPTIONS attached for 
options. 

 

RESIDENTIAL ADJUSTMENT OPTIONS 

Option 1 

This option modifies covered deck to meet building code requirements for fire ratings. 

¶ This option requires the building permit (18-142594-RS) to show how the existing construction 
will be modified to comply with the building code requirements. 

¶ The existing covered deck would need to be modified to meet the requirements of R302.1 
and R302.2.1.3. 

¶ For the building 
permit (18-142594-RS), prepare drawings that show these improvements. The construction 
documents submitted shall be accompanied by a Survey that accurately reflects the size and 
location of the covered deck and distances from the property lines. In addition, but not limited 
to, the construction documents shall contain building wall sections showing specific conditions 
identifying all components required to meet the building code. For more information regarding 
minimal submittals, see https://www.portlandoregon.gov/bds/article/9302. All drawings are 
required to be to scale and fully dimensioned. 

¶ Once a Life Safety plans examiner has reviewed and has Approved the building permit 
(18-142594-RS), the applicant should notify the Planner assigned to this project that the 
building permit has been Approved by Life Safety. 

¶ The Planner will notify the Life Safety plans examiner, who will then complete the Life 
Safety portion of the Adjustment. 

 

Option 2 

This option does not modify the covered deck and instead utilizes a ñNo-Buildò 
Easement along the lot line and a building code appeal. 

¶ A future ñNo-Buildò easement is imposed on the property adjacent to the existing 
structure.  This easement restricts future development on that portion of the lot and therefore 
guarantees the fire separation between the current, non-fire-rated structure and future 
structures. 

¶ The no-build easement is typically wide enough to provide a distance of 6ô-0ò clear 
between the existing structures and any new structures, measured between the eaves.  This 
distance may be reduced, depending on the location and fire ratings of the existing and future 
structures.  The proposal would need to show how ORSC R302.1 and R302.2.1.3 are met for 
the structures, based on measurement to an imaginary property line that you assign between 
the existing and future buildings. 

¶ Since the easement option is not allowed outright in the code, an administrative building 
code appeal is required in order to approve it.  Information about the building code appeal 

process is available online at http://www.portlandonline.com/bds/index.cfm?c=34196.  

¶ The documentation submitted for the appeal should include a survey and wall section 
drawing showing the location of the covered deck in relation to the real and imaginary property 
lines between the existing structures, a legal description of the parcels and the no-build 
easement area and a completed draft easement.  

¶ A sample Easement, with instructions, is attached for your use, starting on page 7.  This 
sample has been previously reviewed by the City Attorney. Alternative language may be 
proposed but would need to be reviewed by the City Attorney prior to approval. 

¶ As part of the appeal, the board will verify the draft easement provided is acceptable and 
that the width of the easement will meet the intent of the code for separation between 
structures.   

¶ Once the appeal is granted, the draft easement will be signed by the Life Safety staff and 
returned to you for recording with Multnomah County. 

¶ Once the 
easement is recorded, you should submit the following to the planner assigned to the project: 
the approved appeal, the recorded easement, site plan and legal description.   

¶ The Planner will notify the Life Safety plans examiner, who will then complete the Life 
Safety portion of the Adjustment.ò 

 

https://www.portlandoregon.gov/bds/article/9302
http://www.portlandonline.com/bds/index.cfm?c=34196
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The applicant has not addressed Option 1 or Option 2.  Based on the review by the 
Life Safety Section of BDS, there is not adequate separation for fire prot ection.  This 
purpose is not equally or better met.  
 

Å They reflect the general building scale and placement of houses in the Cityõs 

neighborhoods;  

 
Multnomah County Tax Assessment records indicate that the site is a 1,650 square 
foot lot.  It is located in the R5 zone, a zone with a minimum lot size for new lots of 
3,000 square feet.  Multnomah County Tax Assessment records also indicate that the 
lot is 33.33õ wide by 50õ deep, which is less than the 36õ minimum width allowed for 
new lots in the R5 zone, and which meets the 50õ minimum depth allowed for new lots 
in the R5 zone.  Per Zoning Code Section 33.110.225 and Table 110 -4 maximum 
building coverage is 50% of the lot area, which on this site is 825 square feet.  A site 
plan showing accurate locations of the footprint of the house and other structures on 
the lot was not provided with the application.  However, Multnomah County Tax 
Assessor records indicate that the area of the main floor of the house and the covered 
front porch are 772 square feet and 1 44 square feet respectively.  Given this, the 
building coverage on the site is at least 916 square feet, which already exceeds the 
825 square feet allowed and results in a building coverage of approximately 55%.  The 
applicantõs plans indicate that the enclosed covered deck is 23õ 2ó wide, 6õ 3ó deep at 
the south end and 9õ 7ó deep at the north end.  Although a precise dimension is not 
shown on the plans that are not drawn to scale, it appears the 6õ 3ó deep section of 
the deck extends for about 13õ of the total 23õ 2ó length, so the area of the covered 
deck appears to be about 175 square feet. Although, a portion of the deck appears to 
lie over the rear property line and cover a portion of the adjacent lot, with the addition 
of the covered deck, the buildin g coverage on the subject lot is over 1,000 square feet, 
or more than 60% of the lot area.   
 
Because of the development constraints of smaller lot dimensions , the Zoning Code allows a 
greater building coverage (50%) by right on smaller lots.  The proposed  building 
coverage of more than 60% is significantly greater than the 50% allowed on this small 
lot and is not reflective of the general building scale of houses in the R5 zone.   The 
maximum building coverage allowed on a 5,000 square foot lot in the R5 z one per 
Table 110 -4, for example, is 2,250 square feet, or 45% of the lot area.  As a 5,000 
square foot lot is a typical lot size in the R5 zone, the expectation is that building 
coverage overall for lots averaged in the R5 zone will be about 45%.  A 60% b uilding 
coverage equals or exceeds that allowed in many of the Cityõs multi-dwelling zones.  
The maximum building coverage allowed in the R1, R2, and R3 zones per Zoning Code 
Table 120 -3, for example, is 45%, 50%, and 60% respectively.  The addition of the  
deck results in building coverage that is more typical of the residential character of a 
multi -dwelling zone than a single -dwelling zone and is not, therefore reflective of the 
general building scale and placement of houses in the Cityõs single-dwelling r esidential 
neighborhoods.  
 
Regarding reflecting the placement of houses, it is not a pattern of development in 
Portlandõs single-dwelling zones to have an attached structure located at a rear 
property line, displacing nearly the entire rear yard, and elimi nating the required 
outdoor area.  
 
This purpose is not equally or better met.  
 

Å They promote a reasonable physical relationship between residences;  
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The applicantõs site plan (Exhibit C.2) show that there is a 12õ 2ó separation between 
the covered exterio r deck and the house on the adjacent lot west of the site.  The 
covered enclosed deck extends for approximately 70% along the rear lot line.  Thus, 
the deck creates a solid wall along most of the length of the abutting west property.  
Generally, with 5 -foot setbacks, on each side, a reasonable physical relationship 
between residential structure is to be separated by 10 feet.  Although this 10õ 
separation exists now, it would go away if development rights were exercised on the 
adjacent lot to the west and a structure was extended to within 5 feet of its east lot 
line.  This would result in a 5õ separation between the houses on the two lots for most 
of the length of the siteõs rear lot line.  This would not be a reasonable physical 
relationship between the two  residences, and approval of the Adjustment to allow the 
deck at this location would not promote this outcome. This purpose is not equally or 
better met.  

 

Å They promote options for privacy for neighboring properties;  

 

The upper portion of the exterior wa lls of the west and north sides of the covered deck 
are enclosed with crosshatched ĳó lattice.  The lattice provides openings through 
which someone sitting or standing on the deck is able to view outward onto the 
neighboring properties west and north.  Thi s does not promote options for privacy to 
these adjacent properties, as people utilizing the open spaces in the rear and side 
yards of these adjacent properties will be open to the view from behind the lattice 
screen.  This purpose is not equally met.   

 

Å They require larger front setbacks than side and rear setbacks to promote open, 

visually pleasing front yards;  

 
This purpose relates to the front setback requirements.  The required front setback on 
this R5 zoned lot is 10õ.  No Adjustment is requested to front setback requirement.  
This purpose is equally met as the proposal does not alter structures within the 
existing front setback.  

 

Å They provide adequate flexibility to site a building so that it may be compatible 

with the neighborhood, fit the topogr aphy of the site, allow for required outdoor 

areas, and allow for architectural diversity; and  

 
This site is 1,650 square foot lot in an R5 zone, a zone with a minimum lot size for 
new lots of 3,000 square feet.  The lot is 33.33õ wide by 50õ deep, which is less than 
the 36õ minimum width allowed for new lots of 36 feet, and which meets the 50õ 
minimum depth allowed for new lots.  Per Zoning Code Section 33.110.225 and Table 
110 -4, maximum building coverage is 50% of the lot area, 825 square feet.  A site 
plan showing accurate locations of the footprint of the house and other structures on 
the lot was not provided with the application.  However, Multnomah County Tax 
Assessor records indicate that the area of the main floor of the house and the covered 
front porch are 772 square feet and 144 square feet respectively.  Given this, the 
building coverage on the site is at least 916 square feet, which already exceeds the 
825 square feet allowed.  The applicantõs plans indicate that the enclosed covered 
deck is 23õ 2ó wide, 6õ 3ó deep at the south end and 9õ 7ó deep at the north end.  
Although a precise dimension is not shown on the plans that are not drawn to scale, 
it appears the 6õ 3ó section of the deck extends for about 13õ of the 23õ 2ó, so the area 
of the cov ered deck appears to be about 175 square feet.  
 
One purpose of the setbacks is to allow for required outdoor area.  Standards in 
Zoning Code Section 33.110.235 Required Outdoor Areas  require that there be an 
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outdoor area that is at least 12õ x 12õ wide that is at least 250 square feet in area that 
is outside the required 10õ front setback.  Although the placement of the existing 
house on the small lot makes it difficult if not impossible to provide an outdoor area 
meeting these standards, the addition of t he enclosed covered deck makes it more 
difficult to do so as the opportunity to provide some open area within the setback at 
the rear of the house would go away.  This purpose is not equally or better met.  

 

Å They provide room for a car to park in front of  a garage door without overhanging 

the street or sidewalk, and they enhance driver visibility when backing onto the 

street.  

 
This purpose relates to the garage setback requirements.  The existing house does not 
include a garage and no garage is proposed.  No Adjustment is requested to garage 
setback requirement.  To the extent this purpose applies it is equally met as the 
standard applies to garages and no garage exists or is proposed.  
 
As demonstrated in the findings above, the request does not equally or better meet the 
purposes of maintaining light, air, and separation for fire protection; reflecting the 
general building scale and placement of houses in the Cityõs neighborhoods;  
promoting a reasonable physical relationship between residences; promoting o ptions 
for privacy for neighboring properties; or providing adequate flexibility to site a 
building so that it may allow for required outdoor areas.  Therefore, this criterion is 
not met.  

 
B.  If in a residential zone, the proposal will not significantly de tract from the livability or 

appearance of the residential area, or if in an OS, C, E, or I zone, the proposal will be 
consistent with the classifications of the adjacent streets and the desired character of 
the area; and   
 
Findings:  The site is in the R 5 Single Dwelling 5,000 residential zone.  The partially 
enclosed covered deck covers most of the rear yard and a portion of the north side yard 
of the lot, thereby significantly detracting from livability in the immediate residential 
area by blocking ligh t and air.  The proposal is not shown to meet building code 
requirements related to fire separation (Exhibit E.4), which detracts from the livability 
of the area by increasing the danger of fire spreading to houses on neighboring 
properties.  Development o n the lot already exceeds zoning code standards for building 
coverage, and the addition of more covered area would be out of scale with the scale 
and placement of houses intended in the R5 zone. This detracts from the residential 
appearance of the area in a significant way.  The addition of the enclosed deck to the 
house along most of the rear property line does not promote a reasonable physical 
relationship between residences, detracting from the appearance of the residential area 
in a significant way.  Pr ivacy options for neighboring properties are reduced by the 
presence of the enclosed deck which allows for views from the deck onto adjacent 
properties through a lattice screen and which significantly detracts from the livability 
of these lots.  The additi onal building coverage from the deck makes it more difficult to 
provide required outdoor areas on the site itself, and reduces the overall open area on 
the site, which significantly detracts from the appearance of the residential area.  This 
criterion is n ot met.   
 

C. If more than one adjustment is being requested, the cumulative effect of the 
adjustments results in a project which is still consistent with the overall purpose of the 
zone; and  
 
Findings:  Only one adjustment is requested. This criterion is not applicable.  However, 
other Adjustments would be required for the covered partially enclosed deck, including 
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an Adjustment to the maximum building coverage, the north side lot line setback, and 
potentially to the west side yard setback on the lot to th e west as it appears that the 
deck encroaches over the property line.  An additional Adjustment would be required to 
bring the site further out of conformance with the required outdoor area.  
 
The applicant has not demonstrated that the cumulative impact of  these Adjustments 
will result in a proposal that is consistent with the overall purpose of the zone.  

 
D.  City -designated scenic resources and historic resources are preserved; and  

 
Findings:  City designated resources are shown on the zoning map by the ôsõ overlay; 
historic resources are designated by a large dot, and by historic and conservation 
districts. There are no such resources present on the site. Therefore, this criterion is 
not applicable.  

 
E. Any impacts resulting from the adjustment are mitigat ed to the extent practical; and  

 
Findings:    The covered exterior deck as designed is located on and potentially over the 
rear lot line.  As noted in Exhibit E.4, the Life Safety Review Section of BDS has 
determined that the location and structural design of the deck do not meet building 
code requirements intended to protect adjacent properties from fire dangers.  This is a 
potential impact of the proposed Adjustment, and the applicant has proposed no 
mitigation to address this impact.  Additionally, the pr oposal does not equally or better 
meet the purpose of the development standards that are not met and the applicant has 
proposed no mitigation to address this.  This criterion is not met.  

 
F.  If in an environmental zone, the proposal has as few significant detrimental 

environmental impacts on the resource and resource values as is practicable;  
 
Findings:  Environmental overlay zones are designated on the Official Zoning Maps 
with either a lowercase òpó (Environmental Protection overlay zone) or a òcó 
(Envir onmental Conservation overlay zone).  As the site is not within an environmental 
zone, this criterion is not applicable.  

 

DEVELOPMENT STANDARDS  
 
Unless specifically required in the approval criteria listed above, this proposal does not have to 
demonstrate conformance with all development standards in order to be approved during this 
review process.  The plans submitted for a building or zoning permit must demonstrate that all 
development standards of Title 33 can be met, or have received an Adjustment via a  land use 
review prior to the approval of a building or zoning permit.  
 

CONCLUSIONS  
 
The partially enclosed covered deck covers most of the rear yard and a portion of the north side 
yard of the lot, blocking light and air in this area.  The proposal does n ot meet building code 
requirements related to fire separation.  Development on the lot already exceeds zoning code 
standards for building coverage, and the addition of more covered area would be out of scale 
with the scale and placement of houses intended in the R5 zone.  The addition of the enclosed 
deck to the house extending along most of the rear property line does not promote a reasonable 
physical relationship between residences.  Privacy options for neighboring properties are 
reduced by the presence o f the enclosed deck which allows for views from the deck onto 
adjacent properties through a lattice screen.  The additional building coverage from the deck 
makes it more difficult to provide required outdoor areas on the site.  The reasons cited in this 
conclusion, above, also show that the presence of the deck significantly detracts from the 
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appearance and livability of the surrounding residential area.  Because the approval criteria 
have not been met, the proposal cannot be approved.   
 

ADJUSTMENT COMMITT EE DECISION  
 
Deny the appeal, and uphold the Administra tive Decision, thereby denying  an Adju stment to  
reduce the required setback for a covered deck from the rear lot line from 5õ to 0õ.  

 
These findings, conclusion and decision were adopted by the City of Portland Adjustment 
Committee on December 4, 2018 . 
 
 
 
By: ___________________________________________ 
      Leslie Hamilton , Chair  
 
Date Final Decision Effective/Mailed:  December 10, 2018  
120 th  day date: January 9, 2019  
 
About this Decision. This land use decision is not a permit  for development.  Permits may be 
required prior to any work.  Contact the Development Services Center at 503 -823 -7310 for 
information about permits.  
 
Procedural Information.   The application for this land use review was submitt ed on May 1, 
2018 , and was determined to be complete on September 11, 2018 . 
 

Zoning Code Section 33.700.080  states that Land Use Review applications are reviewed under 

the regulations in effect at the time the application was submitted, provided that the 
application is complete at the time of submittal, or complete within 180 days.  Therefore this 
application was reviewed against the Zoning Code in effect on May 1, 2018 . 
 

ORS 227.178 (1) states the City must issue a final decision on Land Use Review applicat ions 

within 120 -days of the application being deemed complete.  The 120 -day review period may be 
waived or extended at the request of the applicant.  In this case, the applicant did not extend 
the 120 -day review period.  Unless further extended by the appl icant, the 120 days will 
expire on: January 9, 2019 . 
  
Some of the information contained in this report was provided by the applicant.  
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the 
applicant to show that the a pproval criteria are met.  The Bureau of Development Services has 
independently reviewed the information submitted by the applicant and has included this 
information only where the Bureau of Development Services has determined the information 
satisfactoril y demonstrates compliance with the applicable approval criteria.  This report is the 
decision of the Bureau of Development Services with input from other City and public agencies.  
 
Appealing this Decision .  This decision is final and becomes effective the day the notice of 
decision is mailed (noted above) .  This decision may not be appealed to City Council; however, 
it may be challenged by filing a òNotice of Intent to Appealó with the State Land Use Board of 
Appeals (LUBA) within 21 days of the date the de cision is mailed, pursuant to ORS 197. 620 
and 197.830 .  A fee is required, and the issue being appealed must have been raised by the 
close of the record and with sufficient specificity to afford the review body an opportunity to 
respond to the issue .  For further information, contact LUBA at the 775 Summer Street NE, 
Suite 330, Salem, OR 97301 [Telephone: (503) 373 -1265].  
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EXHIBITS  
NOT ATTACHED  UNLESS  INDICATED  

 
A. Applicantõs Statements 
 1.  Applicantõs original statement and plans, received May 1, 2018 
 2. Applicantõs revised statement and plans, received August 29, 2018 
 3.  Applicantõs supplemental statement, received September 10, 2018 
 4.  Applicantõs request to deem application complete, received September 11, 2018 
 5.  Signed statement from neighbor, re ceived September 27, 2018.  
 6.  Email from applicant, received October 3, 2018  
B.  Zoning Map (attached)  
C. Plans/Drawings:  
 1.  Site Plan (attached)  
 2.  Site Plan Detail (attached)  
 3.  Proposed Elevation Facing West (attached)  
 4.  Proposed Elevation North Lo oking South (attached)  
 5.  Proposed Elevation South Looking North (attached)  
D.  Notification information:  
 1.  Mailing list  
 2.  Mailed notice  
E. Agency Responses:   

1.  Bureau of Transportation  
2.  Fire Bureau  
3.  Site Development Review Section of BDS  
4.  Life Safety Revi ew Section of BDS  

F. Correspondence: None Received  
G. Other:  
 1.  Original LU Application & Receipt  
 2.  Incomplete Letter  
 3.  Comments from HS 17 -255123.  
H.  Appeal Hearing Exhibits  

1.  Original Mailed Decision with Mailing List  
2.  Postmark copy of original mail ed decision  
3.  Appeal submitted from applicant/appellant, recõd 10/30/18 
4.  Hearing Notice ð original with mailing list, sent 11/07/18  
5.  Postmark copy of hearing notice, sent 11/07/18  
6.  Staff PowerPoint presentation, 12 /04 /18  
7.  Photographs provided by a pplicant/appellant at hearing, 12/04/18  

 
 
The Bureau of Development Services is committed to providing equal access to 
information and hearings.  Please notify us no less than five business days prior to the 
event if you need special accommodations.  Call 503 -823 -7300 (TTY 503 -823 -6868).  
 



 

 



 



 



 

 


