Date:

May 23, 2019

To:

Interested Person

From:

Andrew Gulizia, Land Use Services
503-823-7010 / Andrew.Gulizia@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
mailed copy of this document is only a summary of the decision.
The reasons for the decision are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood and case number. If you disagree with the decision, you can
appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 18-107727 NU
GENERAL INFORMATION
Applicant:

Charles Moseley
Barghausen Consulting Engineers, Inc.
18215 72nd Ave. S, Kent, WA 98032

Property Owner:

PacWest Energy LLC, dba Jackson’s Food Stores, Inc.
3450 E Commercial Ct., Meridian, ID 83642

Site Address:

5524 SE 82nd Ave.

Legal Description:

BLOCK 3 LOT 1&2 INC PT VAC ALLEY EXC PT IN ST LOT 3&4 INC PT
VAC ALLEY; N 6’ OF LOT 5 INC PT VAC ALLEY, EVELYN; BLOCK 3 LOT
28 TL 5200, EVELYN; BLOCK 3 LOT 29-31 INC PT VAC ALLEY EXC PT
IN ST, EVELYN; BLOCK 3 LOT 32 INC PT VAC ALLEY EXC PT IN ST
LOT 33 INC PT VAC ALLEY; EXC PT IN STS, EVELYN
R260800270, R260800550, R260800560, R260800590
1S2E16CB 06800, 1S2E16CB 05200, 1S2E16CB 05100, 1S2E16CB
05000
3639
Lents, contact Nick Christensen at mojavenc@gmail.com
Eighty-Second Ave of Roses Business Association, contact Frank Harris
at info@82ndave.org & Lents Business Association, contact
lentsgrown@gmail.com
East Portland Neighborhood Office, contact Victor Salinas at 503-8236694
EXd – Central Employment with Design (“d”) overlay zone
NU – Nonconforming Situation Review
Type II, an administrative decision with appeal to the Hearings Officer

Tax Account No.:
State ID No.:
Quarter Section:
Neighborhood:
Business District:
District Coalition:
Zoning:
Case Type:
Procedure:

Proposal: The applicant proposes to redevelop the existing gas station and retail store on this
site with a new gas station canopy and a larger store. The new store will be one-story, 4,400
square feet in area, and sited near the northwest corner of the property. The proposal also
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includes new landscaping areas with trees, shrubs, and ground cover plants. No increase in the
existing number of gas pumps on the site is proposed. Nonconforming Situation Review is
required because new Quick Vehicle Servicing uses (such as gas stations) are no longer
permitted in this zone. This gas station was established while gas stations were still allowed at
this location. The applicant also applied separately for a Design Review for this project (case file
LU 18-107716 DZ).
Relevant Approval Criteria: To be approved, this proposal must comply with the approval
criteria of Title 33. The relevant criteria are in Zoning Code Section 33.258.080.B.

ANALYSIS
Site and Vicinity: The site is approximately 0.85 acres in area and is located on the southeast
corner of SE 82nd Avenue and SE Foster Road. Both SE 82nd Avenue and SE Foster Road are
major arterials with frequent transit service. The site also has frontage on SE 83rd Avenue, a
local service street. The site is currently developed with a gas station, a small (1,121-squarefoot) retail store underneath the gas station canopy, and a drive-through car wash which will
be removed. The neighboring commercial areas along SE 82nd Avenue and SE Foster Road are
characterized by one-story commercial buildings and surface parking lots. Neighboring
commercial development has an auto-accommodating character. Properties along SE 83rd
Avenue, to the south and southeast of the site, are mostly developed with single-dwelling
houses.
Zoning: The land use application was submitted on January 16, 2018, when the site was zoned
EXd. Because the application was deemed complete within 180 days of submittal, the
application and proposed development is vested in the EXd regulations in effect on January 16,
2018.
The EX (Central Employment) base zone allows mixed uses and is intended for areas in the
center of the city that have predominantly industrial type development. The intent of the zone
is to allow industrial and commercial uses which need a central location. Residential uses are
allowed but are not intended to predominate or set development standards for other uses in the
area. The development standards are intended to allow new development which is similar in
character to existing development.
The Design (“d”) overlay zone is intended to promote the conservation, enhancement, and
continued vitality of areas of the city with special scenic, architectural, or cultural value.
Land Use Review History: There was one prior land use review for the site. In 1987, a
Conditional Use Review was approved for a new gas station and convenience store (CU 087-87).
Agency Review: A “Notice of Proposal” was sent April 2, 2019. The following Bureaus
responded with no objections to the Nonconforming Situation Review proposal:
•
•
•
•
•

Bureau of Environmental Services (Exhibit E-1);
Portland Bureau of Transportation (Exhibit E-2);
Fire Bureau (Exhibit E-3);
Site Development Section of BDS (Exhibit E-4); and
Life Safety Review Section of BDS (Exhibit E-5).

Neighborhood Review: One written response to the mailed “Notice of Proposal” was received
from a notified neighbor (Exhibit F-1). The neighbor expressed concerns about safety impacts
from cut-through traffic from the gas station onto SE 83rd Avenue, and suggested speed bumps
on SE 83rd Avenue as mitigation. To prevent nuisances and crime, the neighbor also requested
no short walls or platforms on the property that encourage people to sit and loiter.
Staff response: The proposed site plan (Exhibit C-1) does not include any short walls or
platforms that would encourage loitering. With regards to impacts to SE 83rd Avenue, the
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Portland Bureau of Transportation (PBOT) found the proposed Quick Vehicle Servicing use is
not likely to significantly increase vehicle traffic impacts compared with the existing condition
(Exhibit E-2). However, separately from this Nonconforming Situation Review, PBOT has
informed the applicant the proposed driveway onto SE 83rd Avenue may not be approved in a
building permit review.

ZONING CODE APPROVAL CRITERIA
33.258.038 Documenting A Nonconforming Situation
Two primary uses are proposed for the site: a 4,400-square-foot retail store (classified as Retail
Sales and Service use) and a gas station (classified as Quick Vehicle Servicing use). The EX
zone allows Retail Sales and Services uses outright, but Quick Vehicle Servicing uses are
prohibited unless they are nonconforming uses (Zoning Code Section 33.140.100).
Nonconforming uses are those which were allowed when established and which have continued
over time. The existing Quick Vehicle Servicing use on this site was legally established in 1987
through Conditional Use Review (file # CU 087-87, Exhibit A-4). Later, in 2007, the Zoning
Code was amended to prohibit new Quick Vehicle Servicing uses in the EX zone.
Zoning Code Section 33.258.038.B includes dated aerial photographs as acceptable evidence
that a nonconforming use was in operation during a given year. The applicant submitted dated
aerial photographs (Exhibit A-14) which demonstrate the gas station has been maintained
continuously on the site since 2007, when the use became prohibited in the EX zone.
Therefore, the gas station is a nonconforming use which was allowed when established and
which has continued over time. Per Zoning Code Section 33.258.050.D.2, Nonconforming
Situation Review is required to expand the development area of a nonconforming use.
33.258.080 Nonconforming Situation Review
B. Approval criteria. The request will be approved if the review body finds that the applicants
has shown that all of the following approval criteria are met:
1. With mitigation measures, there will be no net increase in overall detrimental impacts
(over the impacts of the last legal use or development) on the surrounding area taking
into account factors such as:
a. The hours of operation;
b. Vehicle trips to the site and impact on surrounding on-street parking;
c. Noise, vibration, dust, odor, fumes, glare, and smoke;
d. Potential for increased litter; and
e. The amount, location, and nature of any outside displays, storage, or activities; and
Findings: Approval criterion B.1 requires the gas station proposal to have no net increase
in detrimental impacts on the neighborhood compared to the current gas station operation.
(A new retail store is also proposed for the site, but retail use is permitted outright in the
EX zone, so the store is not subject to Nonconforming Situation Review.) Each of the factors
listed in approval criterion B.1 is analyzed below.
Hours of operation
The existing gas station is open 24 hours a day, 7 days a week, and no changes to the
existing hours of operation are proposed. Since there will be no increase in the hours of
operation compared to the existing condition, there will be no increased impacts related to
the hours of operation.
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Vehicle trips to the site and impact on surrounding on-street parking
PBOT reviewed the proposal and made the following findings about vehicle trips and
impacts to on-street parking (Exhibit E-2):
The applicant submitted a professionally prepared Transportation Impact Study (TIS)
[Exhibit A-8] to assess vehicle trip generation and parking demands associated with the
proposed use. To determine whether or not there would be a “net increase” in the
associated impacts, the TIS also contained information relative to the last legal use on the
site. PBOT suggests that the analysis that was submitted in the TIS is conservative in
nature since it included vehicle trip generation calculations related to the convenience store
component of the proposed project. BDS staff confirmed that this element of the proposed
development on the site is considered an allowed use – BDS will not be considering the
new and larger convenience store in their analysis of the subject Nonconforming Situation
Review.
PBOT Development Review and Engineering staff reviewed the submitted TIS and finds
that the methodologies utilized, assumptions made and conclusions that were derived are
supportable. The AM peak hour generated vehicle trips are expected to remain relatively
constant (compared to existing trip generation). Peak hour PM vehicle trips expected to be
generated in association with the proposed project will only increase by 9 trips which
amounts to less than 10% of the existing PM peak hour site generated traffic and would be
less than the expected average day-to-day fluctuations in site generated PM peak hour
traffic with or without the expansion of the convenience store floor area. This insignificant
number of additional trips can be absorbed into the transportation system without adverse
impacts to the performance of area-wide intersections. Again, PBOT wants to stress that
the calculations made in the TIS include trip generation associated with the proposed
convenience store expansion – which, as confirmed by BDS staff, is not a matter to be
addressed in this Nonconforming Situation Review since the convenience market is
allowed outright on the site.
The parking analysis that was part of the TIS identifies that the proposed project includes
a wholesale reconfiguration of the site, including additional vehicle parking and new
circulation areas. The existing 11 on-site parking spaces will be increased to a total of 14
spaces. Based on the various parking rates that were calculated in the TIS with reference
from the ITE Parking Generation Manual, the 14 total (striped) on-site parking spaces will
be sufficient to serve the demands of the proposed use. Even if all of the parking space
on-site are occupied, there will be numerous areas on the subject site along new curbs
where car might be parked – it is also correctly assumed that patrons of the convenience
store will likely spend less than 10 minutes parked at any of the marked parking stalls.
With the convenience store shifting its location to the north-west corner of the site, it will
now be further removed from SE 83rd Ave making it even more inconvenient for patrons to
park along the street while visiting the store. Further, a review of the development along
SE 83rd Ave shows that although on-street parking is currently allowed along both sides of
the street, except for one space along the site frontage, on-street parking isn’t available for
a distance south of the subject site because of a number of existing curb-cuts/driveways
along lots east and south of the subject site. This lack of immediately available and
convenient on-street parking opportunities makes it less than likely that folks are parking
off-site to access the existing convenience store. This condition won’t change in relation to
the larger store proposed on the site. It is not expected that there will be an adverse impact
to the surrounding on-street parking conditions in relation to the proposed development on
the site.
PBOT can therefore conclude that, in regard to “vehicle trips to the site and impact on
surrounding on-street parking”, and on balance with the other evaluation factors, there will
be no net increase in overall detrimental impacts (over the impacts of the last legal use or
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development) on the surrounding area. The existing gas station will remain with no
increase in fuel pumps proposed and the applicant intends to demolish the car wash once
the new convenience store has received its certificate of occupancy. The existing
convenience store, which will be demolished and replaced by a new and larger store, is an
allowed use on the site.
Based on these findings from PBOT, staff finds the proposed Quick Vehicle Servicing use
will not cause a net increase in detrimental impacts related to vehicle trips and parking.
Noise, vibration, dust, odors, fumes, glare and smoke
Vehicles entering, maneuvering through, and exiting a gas station may create noise and
vibration from engines, odors and fumes from exhaust, and glare from headlights. However,
no increase in the existing number of fuel dispensers on the site is proposed. The new gas
station canopy will cover 4 multi-product fuel dispensers, the same number as the existing
canopy. No new services such as vehicle repair are proposed, and the existing car wash at
the southern edge of the site will be demolished. Therefore, the proposal will not increase
the number of vehicles that can be served by the gas station at any one time, so potential
impacts from vehicles will not increase compared to the existing development. To ensure
these impacts will not be increased in the future, a condition of approval will limit the
number of multi-product fuel dispensers to four.
Nothing about the proposed operation will increase the potential for dust or smoke. The
vehicle area will be paved, and no smoke-producing equipment is proposed.
The applicant states the lights at the perimeter of the vehicle area will have shielding to
focus light downward, preventing glare impacts on neighboring properties (Exhibit A-24).
For these reasons, and with the condition of approval, staff finds the proposal will have no
net increase in detrimental impacts related to noise, vibration, dust, odors, fumes, glare, or
smoke.
Potential for increased litter
Since the existing number of fuel dispensers will not change, the number of customers the
gas station can serve at one time will not increase. Therefore, no increase in litter
associated with the gas station operation is expected. Garbage and recycling will be
collected in a new, screened enclosure near the southwest corner of the site (Exhibit C-1).
Amount, location and nature of outside displays, storage or activities
The proposal will not change the amount or nature of outside displays and activity. The gas
station will continue to have 4 multi-product fuel dispensers outside the building and
under a canopy. The current, rectangular canopy will be replaced by a square-shaped
canopy which is slightly further to the southeast, but all development standards will be met
and nothing about this change would increase any detrimental impacts.
Summary
For the reasons discussed above, staff finds that with the condition of approval limiting the
number of fuel dispensers, the proposal will not result in a net increase in detrimental
impacts on the surrounding area. Approval criterion B.1 is met.
2. If the nonconforming use is in an OS or R zone, and if any changes are proposed to the
site, the appearance of the new use or development will not lessen the residential
character of the OS or R zoned area. This is based on taking into account factors such
as:
a. Building scale, placement, and facade;
b. Parking area placement;
c. Buffering and the potential loss of privacy to abutting residential uses; and
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d. Lighting and signs; and
Findings: Since the site is not in an OS or R zone, approval criterion B.2 is not applicable.
3. If the nonconforming use is in a C, E, or I zone, and if any changes are proposed to the
site, the appearance of the new use or development will not detract from the desired
function and character of the zone.
Findings: The desired function and character of the EX (Central Employment) zone is
described in Zoning Code Section 33.140.030.B:
Central Employment. This zone implements the Central Employment map designation of
the Comprehensive Plan. The zone allows mixed-uses and is intended for areas in the
center of the City that have predominantly industrial type development. The intent of the
zone is to allow industrial and commercial uses which need a central location. Residential
uses are allowed, but are not intended to predominate or set development standards for
other uses in the area. The development standards are intended to allow new development
which is similar in character to existing development.
The site is in an established, auto-accommodating commercial area and is already
developed with a gas station and store. The proposal will meet the development standards
of the EX zone, and the applicant has not requested any Adjustments. The EX zone
standards require the new 4,400-square-foot store to be constructed near the corner of SE
82nd Avenue and SE Foster Road, with the new gas station canopy located behind the new
building. The current development on the site is dominated by a gas station canopy near
the center of the site and has a much smaller, 1,121-square-foot store under the canopy. In
comparison to the existing development, the applicant’s proposal will intensify the
commercial appearance and use of a site located at a major intersection and place a more
urban, pedestrian-oriented building at the intersection of two transit streets. In addition,
the height and scale of the development will be comparable to the commercial development
on neighboring sites, and the concurrent Design Review (case file LU 18-107716 DZ) will
ensure an attractive appearance for the project.
For these reasons, staff finds approval criterion B.3 is met.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.

CONCLUSIONS
With a condition of approval limiting the number of fuel pumps, the proposal will not increase
detrimental impacts on the neighborhood compared to the current development on the site, and
the proposal will not detract from the desired function and character of the EX zone. The
applicable approval criteria are found to be met. Since the approval criteria are met, the
Nonconforming Situation Review must be approved.

ADMINISTRATIVE DECISION
Approval of a Nonconforming Situation Review to alter a nonconforming Quick Vehicle
Servicing use (gas station) per the approved plans, Exhibits C-1 through C-4, signed and dated
May 21, 2019, subject to the following conditions:
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A. As part of the building permit application submittal, each of the required site plans and any
additional drawings must reflect the information and design approved by this land use
review as indicated in Exhibits C-1 through C-4. The sheets on which this information
appears must be labeled, "Proposal and design as approved in Case File # LU 18-107727
NU.”
B. The total number of multi-product fuel dispensers shall be limited to four.
Staff Planner: Andrew Gulizia
Decision rendered by: ____________________________________________ on May 21, 2019.
By authority of the Director of the Bureau of Development Services

Decision mailed: May 23, 2019
About this Decision. This land use decision is not a permit for development. Permits may be
required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on January
16, 2018 and was determined to be complete on July 12, 2018.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal or complete within 180 days. Therefore, this
application was reviewed against the Zoning Code in effect on January 16, 2018.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120 days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant requested that
the 120-day review period be extended by a total of 245 days (Exhibits A-17 through A-19).
The 120-day review period will expire on July 12, 2019.
Some of the information contained in this report was provided by the applicant. As
required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed to the Hearings Officer, which will
hold a public hearing. Appeals must be filed by 4:30 PM on June 6, 2019 at 1900 SW Fourth
Ave. Appeals can be filed at the 5th floor reception desk of 1900 SW 4th Avenue Monday through
Friday between 8:00 am and 4:30 pm. An appeal fee of $250 will be charged. The appeal fee
will be refunded if the appellant prevails. There is no fee for ONI recognized organizations
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appealing a land use decision for property within the organization’s boundaries. The vote to
appeal must be in accordance with the organization’s bylaws. Assistance in filing the appeal
and information on fee waivers is available from BDS in the Development Services Center.
Please see the appeal form for additional information.
The file and all evidence on this case are available for your review by appointment only. Please
call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503-823-7617,
to schedule an appointment. I can provide some information over the phone. Copies of all
information in the file can be obtained for a fee equal to the cost of services. Additional
information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning
Code is available on the internet at www.portlandonline.com.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Hearings Officer is final; any
further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21 days
of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact LUBA at
775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265 for
further information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Hearings Officer an
opportunity to respond to it, that also may preclude an appeal to LUBA on that issue.
Recording the final decision. If this Land Use Review is approved, the final decision will be
recorded with the Multnomah County Recorder. Unless appealed, the final decision will be
recorded after June 6, 2019 by the Bureau of Development Services. The applicant, builder, or
a representative does not need to record the final decision with the Multnomah County
Recorder. For further information on recording documents please call the Bureau of
Development Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision is
rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Zone Change and Comprehensive Plan Map Amendment approvals do not expire.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
• All conditions imposed herein;
• All applicable development standards, unless specifically exempted as part of this land use
review;
• All requirements of the building code; and
• All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
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EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement:
1. Original written statement, received January 16, 2018
2. Original Nonconforming Situation Review narrative, received January 16, 2018
3. Submittal letter, received January 16, 2018
4. CU 087-87 decision
5. Early Assistance meeting notes
6. Photo survey
7. PBOT traffic scope approval form
8. Transportation impact study
9. Request to deem application complete, received July 12, 2018
10. Originally submitted plan set, prior to revisions
11. Resubmittal letter, received July 23, 2018
12. Revised written statement, received July 23, 2018
13. Revised Nonconforming Situation Review narrative, received July 23, 2018
14. Dated aerial photographs
15. “Trespa Pura” façade material details
16. Color renderings
17. Request to extend 120-day review period, received August 10, 2018
18. Request to further extend 120-day review period, received September 25, 2018
19. Request to further extend 120-day review period, received December 13, 2018
20. Revised plan set, received July 23, 2018
21. Final resubmittal letter, received March 29, 2019
22. Final revised Nonconforming Situation Review narrative, received March 29, 2019
23. Final revised plan set, received March 29, 2019
24. Exterior lighting details
B. Zoning Map (attached)
C. Plans/Drawings:
1. Site plan (attached)
2. Retail store north and south building elevations (attached)
3. Retail store west and east building elevations (attached)
4. Gas station canopy elevations (attached)
D. Notification Information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Bureau of Environmental Services
2. Portland Bureau of Transportation
3. Fire Bureau
4. Site Development Review Section of BDS
5. Life Safety Review Section of BDS
F. Correspondence:
1. E-mail from Daniel McElligott, received April 17, 2019
G. Other:
1. Land use application form and receipt
2. Incompleteness determination letter, dated January 30, 2018
The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868).
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