Date:

February 19, 2020

To:

Interested Person

From:

Amanda Rhoads, Land Use Services
503-823-7837 / Amanda.Rhoads@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
mailed copy of this document is only a summary of the decision.
The reasons for the decision are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you
can appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 19-244181 AD
GENERAL INFORMATION
Applicant:

Benjamin Foss | Volta
155 De Haro St | San Francisco, CA 94103

Representative:

Jennifer Brager | Tomasi Salyer Martin
121 SW Morrison St, Ste 1850 | Portland, OR 97204
503-894-9900 | jbrager@tomasilegal.com

Owner:

CF Albert Propco III LLC
250 E Parkcenter Blvd
Boise, ID 83706

Site Address:

3527 SE 122ND AVE

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:

BLOCK B LOT 1-4&26&27 TL 200, SUBURBAN HMS CLUB TR
R804301540
1S2E10DA 00200
3442

Neighborhood:
Business District:
District Coalition:

Powellhurst-Gilbert, contact at pgnaboard@gmail.com
Midway, contact at info@midwaybusiness.org.
East Portland Community Office, contact at 503-823-4550.

Plan District:
Zoning:
Case Type:
Procedure:

Johnson Creek Basin
CE – Commercial Employment
AD – Adjustment Review
Type II, an administrative decision with appeal to the Adjustment
Committee.

Proposal:
The applicant proposes to install two electric vehicle charging kiosks near one of the Safeway
entrances on the east side of the building. These kiosks would measure 2 feet, 8 inches wide
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and 7 feet, 2 inches tall, and are just over 1 foot thick. They have signage on both sides: 8.86
square feet of changing image signage on one side, and 12.4 square feet of static backlit
signage on the other side. Kiosks with signage are considered by the Sign Code, City of
Portland Title 32, to be freestanding signs.
Per Sign Code Section 32.32.030.F.2, freestanding signs must be placed on arterial street
frontages unless there are none. In this case, both SE Powell Blvd and SE 122nd Ave are
arterial street frontages. The two kiosks are located some 202 to 207 feet into the site (from
north and east, respectively). The applicant therefore requests an Adjustment to 32.32.030.F.2
to locate the kiosks as proposed on the attached site plans.
Relevant Approval Criteria:
In order to be approved, this proposal must comply with the approval criteria of Title 33. The
relevant criteria are:
•

32.38.030.C, Adjustment Review Approval Criteria (Signs)

ANALYSIS
Site and Vicinity: The roughly 4.8-acre site is developed with surface parking and one large
retail building, currently occupied by a Safeway grocery store. The site has frontages on both
SE Powell Blvd and SE 122nd Ave, but excludes the smaller property at the corner of the two
streets that hosts a gas station and tire shop.
Both SE Powell Blvd and SE 122nd Ave are Major City Bikeways, City Walkways, Major Transit
Priority Streets, Major City Traffic Streets, and Major Emergency Response Streets. SE Powell
Blvd is also a Main Truck Street.
Zoning: The Commercial Employment (CE) zone is a medium-scale zone intended for sites
along corridors with a Neighborhood Collector or higher traffic classification, especially along
civic corridors that are also Major Truck Streets or Priority Truck Streets. This zone is generally
not appropriate in designated centers, except on a site that is currently developed in an autooriented manner and where more urban development is not yet economically feasible. The zone
allows a mix of commercial uses, including auto-accommodating development and drivethrough facilities, as well as some light manufacturing and distribution uses that have few offsite impacts. The emphasis of this zone is on commercial and employment uses, but residential
uses are also allowed. Buildings in this zone will generally be up to four stories tall. This zone
is intended to allow for development with auto-accommodating configurations, while also
including pedestrian-oriented design features that support transit and pedestrian access.
Land Use History: City records indicate there are no relevant prior land use reviews for this
site.
Agency Review: A “Notice of Proposal in Your Neighborhood” was mailed January 16, 2020.
The following Bureaus have responded with no issues or concerns:
•
•
•

Fire Bureau (Exhibit E.1);
Site Development Section of BDS (Exhibit E.2); and
Life Safety (Building Code) Plans Examiner (Exhibit E.3).

Neighborhood Review: No written responses were received from either the Neighborhood
Association or notified neighbors and property owners in response to the proposal.

ZONING CODE APPROVAL CRITERIA
32.38.030.C Adjustment Review
Sign adjustments will be approved if the review body finds that the applicant has shown that
the criteria of Paragraph C.1. or 2, below are met.
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C.1 Area enhancement. The applicant must meet criteria C.1.a and b. and either C.1.c.
or d.
a. The Adjustment for the proposed sign will not significantly increase or lead to
street level sign clutter, to signs adversely dominating the visual image of the
area, or to a sign that will be inconsistent with the objectives of a specific plan
district or design district; and
Findings: The two signs are interior to the site, located approximately 207 feet
from SE 122nd Ave and 202 feet from SE Powell Blvd. The signs, mounted to 7foot-tall charging kiosks, are designed to be viewed by passers-by in cars or on
foot within the parking lot. The signs are proposed to be installed approximately
7 feet apart from one another, so the sign area on the side facing the other sign
will only have limited visibility given their proximity to one another. The size and
height of the signs, their location on the site, and the limited amount of
changing image sign area all ensure the signs will neither create street-level sign
clutter, nor adversely dominate the visual image of the area.
The site is in the Johnson Creek Plan District, which “provides for the safe,
orderly, and efficient development of lands which are subject to a number of
physical constraints, including significant natural resources, steep and
hazardous slopes, flood plains, wetlands, and the lack of streets, sewers, and
water services.” Since the project is not on a site with these hazards, or
environmental overlay zoning, and since the project is not focused on
development or redevelopment of the site, neither the purpose of the plan
district, nor the development standards themselves, are relevant to the proposal.
For these reasons, this criterion is met.
b. The sign will not create a traffic or safety hazard; and
Findings: The freestanding signs are not located in or near the public right-ofway, as described above. The changing image sign area on each of the two
kiosks is just under 9 square feet and limited to one side. The second side of
each kiosk has a backlit sign area of roughly 2 feet by 6 feet. Since the kiosks
are to be mounted only 7 feet from one another, the “inner” sign areas will have
limited public visibility. Further, as part of a parking lot, the signs are located
where vehicles are already traveling slowly.
The parking lot also has mature trees as part of its parking lot landscaping. This
greenery would obscure views of the signs from the right-of-way, especially
because the signs are at a pedestrian scale on 7-foot-tall kiosks.
For the reasons stated above, the proposal does not create a traffic or safety
hazard. This criterion is met.
c.

The adjustment will allow a unique sign of exceptional design or style that will
enhance the area or that will be a visible landmark; or
d. The adjustment will allow a sign that is more consistent with the architecture and
development of the site.
Findings: The applicant can choose to meet c or d above. The applicant chose to
address d. The electric vehicle charging kiosks are located adjacent to two
parking spaces that are to be utilized by electric vehicles while they are using
the kiosks. The signage on the kiosks is pedestrian scale, designed primarily to
be viewed by the users of the kiosks.
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Repurposing parking spaces in larger retail lots is
becoming more common, with many retailers
opting to develop pick-up services for customers
with branded signage, for example. While separate
from the primary retail use on the site, the
charging kiosks can be considered a service
offered to Safeway customers, and the signage
associated with that service is in line with that
present for other related activities on such sites.
Allowing the kiosks to be placed close to the store
entrance, rather than at the edge of the property,
is aligned with this approach; the kiosks are more
likely to be used by shoppers if they are on the
interior of the site rather than at the edge, the
equivalent of a city block away from the building’s
entrance. In this way, the Adjustment allows a
proposal that is more consistent with the
development of the site.
The applicant states, “the architectural design of
the EV kiosks match[es] the existing onsite
architecture and offer[s] modern signage within
existing commercial use locations.” While there is
no evidence to support this contention, the kiosks
have a small footprint, low height, and a sleek, simple design that does not
conflict with the architecture of the building and will be a modest addition to
this large site. This criterion is met.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all requirements of Title 11
can be met, and that all development standards of Title 33 can be met or have received an
Adjustment or Modification via a land use review, prior to the approval of a building or zoning
permit.

CONCLUSIONS
The proposal to locate two freestanding signs way from on arterial streets would not lead to
street level clutter, would not adversely dominate the visual image of the area, and would not
create a traffic or safety hazard. The proposal would allow signs that are more consistent with
the architecture and development of the site. The applicant has demonstrated that the
applicable approval criteria have been met. Because the approval criteria are met, the proposal
should be approved.
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ADMINISTRATIVE DECISION
Approval of an Adjustment to Sign Code Section 32.32.030.F.2 to locate two freestanding signs
on the interior of the site and not along the arterial street frontages, per the approved plans,
Exhibits C.1 through C.3, signed and dated February 14, 2020, subject to the following
conditions:
A. As part of the building permit application submittal, each of the 4 required site plans and
any additional drawings must reflect the information and design approved by this land use
review as indicated in Exhibits C.1-C.3. The sheets on which this information appears
must be labeled, "Proposal and design as approved in Case File # LU 19-244181 AD. No
field changes allowed.”
Staff Planner: Amanda Rhoads
Decision rendered by: ____________________________________________ on February 14, 2020
By authority of the Director of the Bureau of Development Services

Decision mailed: February 19, 2020
About this Decision. This land use decision is not a permit for development. Permits may
be required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on October
22, 2019, and was determined to be complete on January 7, 2020.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore this
application was reviewed against the Zoning Code in effect on October 22, 2019.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant did not waive or
extend the 120-day review period. Unless further extended by the applicant, the 120 days
will expire on: May 6, 2020.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
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Appealing this decision. This decision may be appealed to the Adjustment Committee, which
will hold a public hearing. Appeals must be filed by 4:30 PM on March 4, 2020 at 1900 SW
Fourth Ave. Appeals can be filed at the 5th floor reception desk of 1900 SW 4th Avenue Monday
through Friday between 8:00 am and 4:30 pm. An appeal fee of $250 will be charged. The
appeal fee will be refunded if the appellant prevails. There is no fee for ONI recognized
organizations appealing a land use decision for property within the organization’s boundaries.
The vote to appeal must be in accordance with the organization’s bylaws. Assistance in filing
the appeal and information on fee waivers is available from BDS in the Development Services
Center. Please see the appeal form for additional information.
The file and all evidence on this case are available for your review by appointment only. Please
call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503-823-7617,
to schedule an appointment. I can provide some information over the phone. Copies of all
information in the file can be obtained for a fee equal to the cost of services. Additional
information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning
Code is available on the internet at www.portlandonline.com.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Adjustment Committee is
final; any further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within
21 days of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact
LUBA at 775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265
for further information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on
that issue. Also, if you do not raise an issue with enough specificity to give the Adjustment
Committee an opportunity to respond to it, that also may preclude an appeal to LUBA on that
issue.
Recording the final decision.
If this Land Use Review is approved the final decision will be recorded with the Multnomah
County Recorder.
• Unless appealed, the final decision will be recorded after March 4, 2020 by the Bureau of
Development Services.
The applicant, builder, or a representative does not need to record the final decision with the
Multnomah County Recorder.
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
•
•
•
•

All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use
review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
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EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement
1. Applicant Narrative
2. Original Plan Set
3. Kiosk Rendering
4. Response to Incomplete Letter – Supplemental Narrative, submitted January 7, 2020
5. Memo Accompanying Full-Sized Plans, submitted February 3, 2020
B. Zoning Map (attached)
C. Plans/Drawings:
1. Site Plan (attached)
2. Detail – Site Plan (attached)
3. Kiosk/Sign Elevations (attached)
Full-sized set of Exhibit C.1-C.3
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Fire Bureau
2. Site Development Review Section of BDS
3. Life Safety (Building Code) Plans Examiner
F. Correspondence: none received
G. Other:
1. Original Land Use Application and Receipt
2. Incomplete Letter, November 4, 2019
The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868).

