Date:

October 2, 2020

To:

Interested Person

From:

Don Kienholz, Land Use Services
503-823-7771 / Don.Kienholz@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
mailed copy of this document is only a summary of the decision.
The reasons for the decision are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you
can appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 20-149238 AD
GENERAL INFORMATION
Applicant:

Peter Finley Fry
303 NW Uptown Terrace #1B
Portland, OR 97210

Owner/Applicant:

Tomasz Beer
3675 LLC
1604 SE 55th Avenue
Portland, OR 97215

Owner/Agent:

Kenton Wiens
3675 LLC
5726 SE Lincoln St
Portland, OR 97215

Site Address:

3675 SW TROY ST

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:

BLOCK 6 LOT 7-9, WILDWOOD
R910701360
1S1E20CA 09800
3825

Neighborhood:
Business District:
District Coalition:

Multnomah, contact at contact-multnomah@swni.org.
Multnomah Village, contact 503-329-5966.
Southwest Neighborhoods Inc., contact Sylvia Bogert at 503-823-4592.

Plan District:
Zoning:

None
CM1- Commercial Mixed Use 1

Case Type:
Procedure:

AD – Adjustment Review
Type II, an administrative decision with appeal to the Adjustment
Committee.
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Proposal:
The subject site is zoned Commercial Mixed-Use 1 (CM1). The property immediately to the
north is zoned Multi-Residential 1 (RM1). The CM1 zone requires a minimum building setback
of 10-feet for property lines adjacent to residentially zones. Additionally, that 10-foot setback
must be landscaped to the L3 standard (Portland Zoning Code Section 33.130.215.B.2.b). The
CM1 zone also requires that at least 15% of the total site area be landscaped and meet at the
L1 landscaping standard (33.130.225.B.1.b).
As seen on the site plan included with this notice, a trash enclosure is located along the north
property line within the required 10-foot landscaped setback and a pedestrian path and tenant
deck area is proposed within the eastern 78-feet of the same north property line setback.
Because the 10-foot building setback along the north property line is not fully landscaped to
the L3 standard and will have the trash enclosure and pedestrian path in it, an Adjustment is
required.
Additionally, while the site will have more than 15% of the total site landscaped, approximately
500 square feet of the landscaping area north of the building but outside of the minimum 10foot building setback will not have trees and therefore not meet the L1 landscaping standard.
Because the 500 square foot area will not have trees and therefore not meet the L1 landscaping
standard, a second Adjustment is required.
Relevant Approval Criteria:
In order to be approved, this proposal must comply with the approval criteria of Title 33. The
relevant approval criteria are found in Portland Zoning Code Section 33.805.040.A through F.

ANALYSIS
Site and Vicinity: The subject site is developed with an existing warehouse building
constructed in 1958 in the Multnomah Village neighborhood of Portland. The building was
originally built by the Federal government as a Post Office before being used for an assortment
of retail sales and service uses. The site has significant grade differences from east to west
where the topography slopes downward towards SW 37th Avenue, a substandard gravel road.
There is also an approximate 10-foot topographic difference from north to south sloping
downward towards SW Troy. An 8-foot tall retaining wall separates the higher elevation
property immediately to the north from the subject site. A few trees are on-site along the north
property line against the retaining wall. No landscaping runs along the street frontages where
there is a curb-right sidewalk along SW Troy. To the west, north and east are residentially
zoned properties while to the south and across the street the CM1 zone continues to form the
western half of the Multnomah Village commercial district where SW Capital Highway has an
elevated crossing over SW Multnomah Boulevard.
Zoning: The Commercial/Mixed Use 1 (CM1) zone is a small-scale zone intended for sites in
dispersed mixed-use nodes within lower density residential areas, as well as on neighborhood
corridors and at the edges of neighborhood centers, town centers and regional centers. The
zone is also appropriate in core commercial areas of centers in locations where older
commercial storefront buildings of 1 to 2 stories are predominant. This zone allows a mix of
commercial and residential uses. The size of commercial uses is limited to minimize impacts on
surrounding residential areas. Buildings in this zone will generally be up to three stories tall.
Development is intended to be pedestrian-oriented and compatible with the scale and
characteristics of adjacent residentially zoned areas or low-rise commercial areas.
Land Use History: City records indicate the following land use reviews for this site:
CU 109-87: Approval of a Conditional Use review to change the pre-existing Post Office to a
trophy shop.
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Agency Review: A “Notice of Proposal in Your Neighborhood” was mailed August 4, 2020. The
following Bureaus have responded with no issues or concerns:
•
•
•

Site Development, Fire Bureau and Water Bureau (Exhibit E.1);
Life Safety (Exhibit E.3); and
Bureau of Environmental Services (Exhibit E.4).

PBOT provided a response (Exhibit E.2) noting they do not object to the proposal but when a
use is established there may be PBOT requirements depending on the number of trips
generated.
Neighborhood Review: A total of three written responses have been received from either the
Neighborhood Association or notified property owners in response to the proposal. The three
responses were from surrounding property owners and did not state they approved or opposed
the proposal. Rather, all three asked clarifying questions on the proposal as well as on the
proposed use that would eventually be established on site.
As the proposal is for Adjustments to the CM1 landscaping requirements that are not
associated with the use of the site, the applicant was not required, and did not provide
information on the future use of the site. With the property zoned CM1, a wide array of retail
sales and service uses, office use, or even residential uses could be established on site as
allowed uses by right. Establishing a use on site could trigger other improvements to the site
related to the occupancy of the existing building or access to the Right-of-Way which would be
addressed at the time of building permit. If the owner removes the existing building, any new
development would be subject to the CM1 development standards found in 33.130.
Improvements to the existing building could also trigger non-conforming upgrades as outlined
in 33.258.070.

ZONING CODE APPROVAL CRITERIA
33.805.040 Approval Criteria
The approval criteria for signs are stated in Title 32. All other adjustment requests will
be approved if the review body finds that the applicant has shown that either approval
criteria A. through F. or approval criteria G. through I., below, have been met.
A. Granting the adjustment will equally or better meet the purpose of the regulation to
be modified; and
Finding: The applicant is seeking two Adjustments:
1. Allow the 10-foot minimum north building setback required to be landscaped to the
L3 Standard (33.130.215.B.2.b) to have an 18x10-foot trash enclosure in the
setback and a pedestrian walkway in the eastern 79-feet of the buffer to connect the
parking lot to a tenant area and side entrance; and
2. Allow 500-sf of the required outdoor area located north of the building to not have
trees as required under the L1 landscaping standard (33.130.225.B.1.b).
The relevant parts of the subject purpose statements are broken into two sections for the
purpose of this finding. The first relevant purpose statement is found in 33.130.215.A:
“The setback requirements for areas that abut residential zones promote
commercial/mixed use development that will maintain light, air, and the potential for
privacy for adjacent residential zones.”
The proposal is to allow the 18x10-foot trash enclosure and pedestrian path within the
required building setback area required to be landscaped to the L3 standard. There is an
approximate l0-foot elevation difference between the adjacent properties to the north and
the subject site. Because the residential properties have the higher elevation, the height
differential enhances privacy for the residential zones in addition to the 18-foot setback of
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the existing building. The trash encloser will not impact light or air of the adjacent
residential properties as it sits well below the grade of the residential site and will not be
visible and will not block solar light access.
The pedestrian path on the eastern 79-feet of the north property line of the subject site is
also 10-feet below grade of the adjacent residentially zoned properties and therefore will not
allow pedestrians any views into those properties, enhancing privacy more than a
landscaped buffer at grade. While the north property line will not have full L3 landscaping,
there will be shrubs and ground cover present to help deaden voices or noise while the
pedestrian path is being used. The landscaping in addition to the height differential will
buffer the use of the commercial site from the adjacent residential uses. Allowing a modified
L3 landscaping where the pedestrian path is located will open up the 18-feet between the
building and retaining wall to provide light and air movement for the subject site while not
impacting the neighboring properties’ light or air.
Considering the facts above, the purpose statement is equally met.
The second relevant purpose statement is found in 33.130.225.A:
“ Landscaping is required in some zones because it is attractive and it helps to soften the
effects of built and paved areas. Landscaping also helps cool the air temperature,
intercept rainfall and reduce stormwater runoff by providing unpaved permeable surface.
Landscaping can also provide food for people and habitat for birds and other wildlife. As
an alternative to conventional landscaping, a range of urban green options are provided in
the CM2 and CM3 zones in the Inner Neighborhoods pattern area to reflect this area’s
more urban development patterns and historic storefront commercial characteristics.
Landscaping is required for all commercial/mixed use-zoned lands abutting R zoned
lands and as screening for parking lots (see Chapter 33.216) to provide buffering and
promote livability.”
The proposal calls to adjust the required minimum landscaping standard by allowing an
approximately 500-square foot portion of the overall landscaped area along the northern
end of the site to have a modified landscaping requirement with no trees. The relevant
purpose statement has several clauses that are addressed individually below:
Landscaping is required in some zones because it is attractive and it helps to soften the
effects of built and paved areas. The subject site is 13,000 square feet in size. Based on the
lot size, the site is required to have 1,950 square feet of landscaping. As seen in Exhibit
C.1, the applicant is proposing approximately 2,225 square feet of landscaping, exceeding
the minimum required. Of that approximately 2,225 square feet, 500 square feet is located
on the north side of the building within the existing 18-foot setback. Because it is along the
north side of the property, which gets the least amount of solar access, and there is an
approximately 10-foot elevation difference between the subject site and properties to the
north, landscaping will be hard to grow and maintain due to the canyon-like environment.
Additionally, being wedged between the building and a retaining wall, the area will not be
visible from SW Troy street and barely visible from SW 37th Ave. The area will still have
ground cover and shrubs in addition to the pedestrian path and will therefore sill be
attractive and soften the totality of paved area.
Landscaping also helps cool the air temperature, intercept rainfall and reduce stormwater
runoff by providing unpaved permeable surface. While trees will not be present in the 500square feet of landscaping along the north side of the building, trees will be present along
the remaining approximately 1,750 square feet of landscaping. The applicants are
proposing more than the required overall landscaping which will intercept rainfall and
reduce stormwater runoff more than the minimum required, even without trees in the 500sf portion. Air temps will be cooled with the remaining landscaping containing trees and for
the area on the north side of the building without trees, the area will between the building
and a tall retaining wall, which will provide shade from the sun and a cooler overall air
temperature.
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Landscaping can also provide food for people and habitat for birds and other wildlife.
The proposal to modify the L1 landscaping standard for the 500-sf of landscaping north of
the existing building to only have ground cover and shrubs will still allow foo and habitat
for birds and wildlife. The remaining 1,750 sf of landscaping will have trees and provide
food for humans and wildlife.
Landscaping is required for all commercial/mixed use-zoned lands abutting R zoned lands
and as screening for parking lots (see Chapter 33.216) to provide buffering and promote
livability.” The proposal to eliminate trees from the L1 landscaping requirement for the 500square feet of landscaping north of the building will not impact the screening of the parking
lot or site because the area proposed without trees isn’t adjacent to the parking lot and
because of the approximately 10-foot topographic height differential between the
residentially zoned properties and the subject site. The parking lot will still be screened by
full L3 landscaping and the 500-sf area being adjusted is below the grade of the
residentially zoned properties and between the building and retaining wall.
Based on information above, the proposal equally meets the purpose of the development
standards being adjusted.
Criterion met.
B. If in a residential, CI1, or IR zone, the proposal will not significantly detract from the
livability or appearance of the residential area, or if in an OS, C, E, I, or CI2 zone, the
proposal will be consistent with the classifications of the adjacent streets and the
desired character of the area; and
Finding: The site is within a commercial zone and must be consistent with the
classifications of the adjacent streets and the desired character of the area.
PBOT provided the following classifications for the adjacent streets from the Transportation
System Plan:

Street Name
SW Troy

Traffic
Neighborhood
Collector

Transit
Transit
Access

Bicycle
Local Service

SW 37th Ave

Local Service

Local Service

Local Service

Pedestrian
Pedestrian
District
Walkway
Pedestrian
District
Walkway

Freight
Local Service
Local Service

Local service streets for all modes are designed for local use and to get local residents to
higher classification streets. Land use design is not specified.
For SW Troy, the Neighborhood Collector, Transit Access and Pedestrian District Walkway
designation all desire development to be up close to the road to improve the pedestrian
focus and experience. Buildings should be closer to the streets, have main entrances
focused on the street and support active uses. The proposal does not include the
development of a new building. An existing building is on site that is on, or within a few feet
of the property line along SW Troy, which meets the desired design standards. The future
use of the building is unknown and is not relevant to the Adjustments to modify the
landscaping. The proposed Adjustments support the classifications of SW Troy St.
For SW 37th, the classifications for all categories are local service other than for Pedestrians
where it is designated as Pedestrian District Walkway. The proposal establishes
landscaping along the western property line adjacent to SW 37th where there was none
before. In addition, the applicant has provided a direct pedestrian connection from the
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building to SW 37th, which enhances the pedestrian experience eon site, connects the
building directly to the street, and supports the pedestrian classification.
Based on the designated classifications from the Transportation System Plan, the proposal
supports the classifications.
Desired Character is a term of art defined in 33.910.030 as:
“Desired Character. The preferred and envisioned character (usually of an area) based on
the purpose statement or character statement of the base zone, overlay zone, or plan
district. It also includes the preferred and envisioned character based on any adopted
area plans or design guidelines for an area.”
The base zone character statement says:
“The Commercial/Mixed Use 1 (CM1) zone is a small-scale zone intended for sites in
dispersed mixed-use nodes within lower density residential areas, as well as on
neighborhood corridors and at the edges of neighborhood centers, town centers and
regional centers. The zone is also appropriate in core commercial areas of centers in
locations where older commercial storefront buildings of 1 to 2 stories are predominant.
This zone allows a mix of commercial and residential uses. The size of commercial uses is
limited to minimize impacts on surrounding residential areas. Buildings in this zone will
generally be up to three stories tall. Development is intended to be pedestrian-oriented
and compatible with the scale and characteristics of adjacent residentially zoned areas or
low-rise commercial areas
The subject site is on the west end of the Multnomah Village neighborhood commercial
node. The proposal does not include a use or structure alterations to the existing building.
However, the existing building is adjacent to SW Troy and the applicant is developing a
pedestrian connection from the main entrance of the existing building to SW 37th Ave,
which supports the CM1 zone’s character. The inclusion of landscaping along SW 37th Ave
improves the pedestrian experience along SW 37th Ave and supports the CM1’s pedestrianoriented development standards.
The site is within the Southwest Community Plan area. After reviewing the community
plan, there are no relevant goals or plan policies related to landscaping or the proposed
adjustments.
Criterion met.
C. If more than one adjustment is being requested, the cumulative effect of the
adjustments results in a project which is still consistent with the overall purpose of
the zone; and
Finding: Two Adjustments are being requested. Both Adjustments are related to required
landscaping on site – first the buffer along a property line adjacent to residentially zoned
properties, and second the landscaping that makes up the total minimum required
landscaped area. With the approximately 10-foot topographic difference between the
residential properties to the north and the subject site and the area requested to not meet
the L1 landscaped standard north of the building creating a canyon-like effect, the
adjustments will have no adverse impact on the purpose of the zone to support mixed-use
development in neighborhood nodes, create pedestrian and transit-oriented development,
and ensure development is compatible with adjacent areas.
Criterion met.
D. City-designated scenic resources and historic resources are preserved; and
Finding: Scenic resources are identified on the zoning map with an ‘s’ designation. The site
does not have a scenic overlay on the zoning map. Historic resources are identified as being
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in a historic district, conservation district, or individual properties may be identified as part
of the Historic Resource Inventory (HRI). The subject site is not in an historic or
conservation district and is not listed on the HRI list.
Criterion met
E. Any impacts resulting from the adjustment are mitigated to the extent practical; and
Finding: No adverse impacts are anticipated by the two proposed Adjustments, given the
discussion and findings in the criteria above.
Criterion met.
F. If in an environmental zone, the proposal has as few significant detrimental
environmental impacts on the resource and resource values as is practicable;
Finding: Environmental overlay zones are designated on the Official Zoning Maps with
either a lowercase “p” (Environmental Protection overlay zone) or a “c” (Environmental
Conservation overlay zone). Because no environmental overlay zone is mapped on the
subject site, this criterion is not applicable.
Criterion met

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.

CONCLUSIONS
The applicant has demonstrated adjusting the required landscaping within the required
building setback along the north property line by allowing a trash enclosure and pedestrian
path and modifying the L1 landscaping required for the minimum landscaped area on a 500-sf
area by removing the tree requirement equally meets the purpose of the landscaping
requirements; is consistent with the adjacent street classifications and desired character of the
zone; will not have a negative cumulative effect from multiple adjustments; and will not
adversely impact historic, scenic, or environmental resources. Because the proposal meets the
approval criteria, the Adjustments must be approved.

ADMINISTRATIVE DECISION
Approval of two Adjustments:
1. To allow the 10-foot minimum north building setback required to be landscaped to the
L3 Standard (33.130.215.B.2.b) to have an 18x10-foot trash enclosure in the setback
and a pedestrian walkway in the eastern 79-feet of the buffer to connect the parking lot
to a tenant area and side entrance; and
2. To allow 500-sf of the required outdoor area located north of the building to not have
trees as required under the L1 landscaping standard (33.130.225.B.1.b).
A. As part of a building permit application submittal, each of the 4 required site plans and any
additional drawings must reflect the information and design approved by this land use
review as indicated in Exhibit C.1. The sheets on which this information appears must be
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labeled, "Proposal and design as approved in Case File # LU 20-149238 AD. No field
changes allowed.”
Staff Planner: Don Kienholz
Decision rendered by: ____________________________________________ on September 23, 2020
By authority of the Director of the Bureau of Development Services

Decision mailed: October 2, 2020
About this Decision. This land use decision is not a permit for development. Permits may
be required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on May 29,
2020, and was determined to be complete on July 21, 2020.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore, this
application was reviewed against the Zoning Code in effect on May 29, 2020.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant requested a 30day extension to the 120-day review period (Exhibit A.8). Unless further extended by the
applicant, the 120 days will expire on: December 18, 2020.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed, and if appealed a hearing will be
held. The appeal application form can be accessed
at https://www.portlandoregon.gov/bds/45477. Appeals must be received by 4:30 PM on
October 16, 2020. Towards promoting social distancing during the COVID-19 pandemic,
the completed appeal application form must be
emailed to LandUseIntake@portlandoregon.gov and to the planner listed on the first page
of this decision. If you do not have access to e-mail, please telephone the planner listed on
the front page of this notice about submitting the appeal application. An appeal fee of $250
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will be charged. Once the completed appeal application form is received, Bureau of
Development Services staff will contact you regarding paying the appeal fee. The appeal fee will
be refunded if the appellant prevails. There is no fee for ONI recognized organizations for the
appeal of Type II and IIx decisions on property within the organization’s boundaries. The vote
to appeal must be in accordance with the organization’s bylaws. Please contact the planner
listed on the front page of this decision for assistance in filing the appeal and information on
fee waivers. Please see the appeal form for additional information.
If you are interested in viewing information in the file, please contact the planner listed on the
front of this decision. The planner can provide some information over the phone. Please note
that due to COVID-19 and limited accessibility to paper files, only digital copies of material in
the file are available for viewing. Additional information about the City of Portland, city
bureaus, and a digital copy of the Portland Zoning Code is available on the internet
at https://www.portlandoregon.gov/citycode/28197.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Adjustment Committee is
final; any further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within
21 days of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact
LUBA at 775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265
for further information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on
that issue. Also, if you do not raise an issue with enough specificity to give the Adjustment
Committee an opportunity to respond to it, that also may preclude an appeal to LUBA on that
issue.
Recording the final decision.
If this Land Use Review is approved the final decision will be recorded with the Multnomah
County Recorder.
• Unless appealed, the final decision will be recorded after October 16, 2020 by the Bureau
of Development Services.
The applicant, builder, or a representative does not need to record the final decision with the
Multnomah County Recorder.
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. This approval expires if a building permit has not been issued by
January 1, 2024.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
•
•
•
•

All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use
review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
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EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Materials
1. Applicant original narrative
2. Proposed Site Plan
3. Landscaping and other plans
4. Courtyard Elevation
5. Existing Conditions
6. Applicant Pictures
7. Applicant Revised Narrative
8. 30-day extension to statutory clock
B. Zoning Map (Attached)
C. Plans/Drawings:
1. Approved Site Plan (Attached)
D. Notification information:
1. Mailing List
2. Mailed Notice
E. Agency Responses:
1. Site Development, Fire Bureau and Water Bureau
2. Bureau of Transportation Engineering and Development Review
3. Life Safety
4. Bureau of Environmental Services
F. Correspondence:
1. Email from Rita Curtis asking clarifying questions
2. Email from Peter Samson asking clarifying questions
3. Email from Peggy Lickert asking clarifying questions
G. Other:
1. Original LU Application
2. June 29, 2020 Incomplete Letter
3. Copy of fees Paid Receipt
The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868).

