Date:

February 23, 2021

To:

Interested Person

From:

Marguerite Feuersanger, Land Use Services
503-823-7619 / Marguerite.Feuersanger@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved with conditions a proposal in your
neighborhood. The mailed copy of this document is only a summary of the decision.
The reasons for the decision are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you
can appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 19-252462 AD
GENERAL INFORMATION
Applicant:

Philip Sydnor
Integrate Architecture & Planning PC
1715 N Terry Street
Portland, OR 97217
(503) 312-2561

Owner/Agent:

WPC Marine LLC
JD Watumull
307 Lewers St 6th Fl
Honolulu, HI 96815

Site Address:

2900 NE Marine Drive

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:

TL 300 3.00 ACRES, SECTION 01 1N 1E; TL 400 1.03 ACRES, SECTION
01 1N 1E
R941010430, R941010470
1N1E01BC 00300, 1N1E01BC 00400
1933

Neighborhood:
Business District:
District Coalition:

Sunderland, contact at sandral@cnncoalition.org.
Columbia Corridor Association, contact at info@columbiacorridor.org
Central Northeast Neighbors, contact Alison Stoll at 503-823-2778.

Plan District:

Portland International Airport - Airport Subdistrict

Zoning:

IG2hksx, General Industrial 2 Zone and within Overlay Zones:
h:
Aircraft Landing
k:
Prime Industrial
s:
Scenic Resource
x:
Portland International Airport Noise Impact
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AD, Adjustment
Type II, an administrative decision with appeal to the Adjustment
Committee.

Proposal: A new tenant, Herc Rentals, plans to occupy the subject four-acre site. Herc Rentals
rents construction equipment primarily to commercial businesses and is classified by the Zoning
Code as a Wholesale Sales use. (Wholesale Sales firms are involved in the sale, lease, or rent of
products primarily intended for industrial, institutional, or commercial businesses.) The site is
at the southwest corner of NE Marine Drive and NE 33rd Avenue; portions of the Columbia River
levee system are located on and/or adjacent to the site’s frontage with NE Marine Drive.
A lease agreement with the Portland Bureau of Transportation allows Herc Rentals to use
portions of an unimproved right-of-way (bisects the site east to west) for equipment and vehicle
storage. Under a separate request, the applicant wants to vacate the right-of-way to incorporate
it into their site (#20-172256 EA). Even though the right-of-way is unimproved (gravel surface
and vegetation only), it is considered a “street” per Zoning Code Chapter 33.910, and subject to
certain standards for streets such as setbacks, screening, and landscaping.
The applicant is proposing the following improvements:
•
•
•

•

vehicle washing station (new 34-foot by 42-foot concrete slab);
diesel and gasoline fueling station (new 28.5-foot by 38-foot concrete slab) to serve Herc
Rental’s fleet;
15- to 22-space vehicle parking area for employees and customers on existing and new
asphalt, with new landscaping (note that the applicant revised the proposal from 15
spaces to 22 spaces; three additional spaces are within the unimproved right-of-way, for a
total of 25 spaces shown on the site plan, Exhibit C-1); and
new landscaping near the new fueling station.

The remaining portions of the site will be used for equipment storage and vehicle circulation.
Because Herc Rentals is a new use on the site, it must provide at least 31 vehicle parking spaces
(for a combination of Wholesale Sales, Office and Warehouse uses) per Section 33.266.110 and
Tables 266-1 and 266-2). The applicant is requesting the following Adjustments:
For the new Wholesale Sales use (Herc Rentals)
1. Decrease number of required vehicle parking spaces from 31 to 15 spaces
(Section 33.266.110).
For vehicle washing and fueling areas (exterior work activities) and exterior storage areas
2. Waive requirement for trees and shrubs (L1 landscape standard) within the Scenic
overlay zone 25-foot-wide setback along the north and east street property lines
(Section 33.480.040.B);
3. Waive the requirement for trees and shrubs for screening of exterior work
activities abutting streets (L3 or L2/F2 landscape standards), along NE Marine
Drive and NE 33rd Avenue, and waive the 25-foot setback and landscaping (L3 or
L2/F2 landscape standards) along both sides of the unnamed, unimproved public
right-of-way that bisects the site (Section 33.140.245.C and D, and Table 140-4);
For the new vehicle parking area
4. Waive requirement for perimeter landscaping (5 ft of L2 landscape standard) on
the north portion of the site’s west and south property lines (Section
33.266.130.G); and
For new vehicle areas associated with fueling area
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Waive requirement for vehicle paving for new vehicle areas (new truck/vehicle
circulation on the north and south portions of site) (Section 33.266.130.D).

Relevant Approval Criteria:
To be approved, this proposal must comply with the approval criteria of the Zoning Code, Title
33. The relevant criteria are the Adjustment Approval Criteria A through F of Section
33.805.040.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the application
is complete at the time of submittal, or complete within 180 days. This application was
submitted on November 13, 2019 and determined to be complete on February 19, 2020.

ANALYSIS
Site and Vicinity: The site is four acres in size and located at the southwest corner of NE
Marine and NE 33rd Drives. It is developed with a primary two-level industrial office/showroom
building at the northeast corner of the site, oriented to NE Marine Drive. Several accessory
storage buildings are located on the north portion of the site. Much of the site is unpaved and
historically used for exterior storage of equipment and vehicles. A small amount of landscaping,
consisting mainly of groundcover, is located at the north, east and south perimeter of the site. A
small paved parking area is located south of the industrial building, with driveway access from
NE 33rd Avenue.
An unnamed public right-of-way bisects the site east to west and splits the site into two distinct
pieces of land; it connects to NE 33rd Avenue but ends at the west property line of the site. The
unimproved right-of-way is approximately an acre in size; its width varies from 60 to 130 feet.
An underground public pressurized sanitary sewer main is located within a 20-foot easement
within the right-of-way. The site has two distinct pieces which are separated by the right-of-way:
•

The north portion of the site is three acres in size; it contains paving, vehicle parking and
is developed with four buildings and an open accessory structure.

•

The south portion of the site is one acre in size. No buildings are located on this portion
and the surface is unpaved gravel and low-level vegetation.

Northeast Marine and 33rd Drives are classified as Neighborhood Collector Streets and City
Walkways. A Major Public Trail designation is located along the site’s frontages (refer to Zoning
Map, Exhibit B). Northeast 33rd Drive adjacent to the site is a grade-divided roadway: the
eastern portion is a two-way bridged connection to and from NE Marine Drive; and the western
portion is a dead-end street with access only to the subject site and an improved public trail
(bicyclist and pedestrians). Vehicle access is restricted to NE Marine Drive from the western
portion of NE 33rd Drive.
The site is part of a larger industrial area focused along NE Marine Drive consisting mainly of
marine-related uses. The Columbia River is located less than 200 feet north of the site; its levee
system extends onto the northern portion of the site. The Portland International Airport is
located east of the site.
Zoning: The site’s zoning designations are IG2hksx, and the site is located within the Airport
subdistrict of the Portland International Airport plan district:
•

General Industrial 2 Zone (IG2)
The General Industrial zones (Chapter 33.140) are two of the three zones that implement
the Industrial Sanctuary map designation of the Comprehensive Plan. The zones provide
areas where most industrial uses may locate, while other uses are restricted to prevent
potential conflicts and to preserve land for industry. The development standards for each
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zone are intended to allow new development which is similar in character to existing
development. The intent is to promote viable and attractive industrial areas. IG2 areas
generally have larger lots and an irregular or large block pattern. The area is less
developed, with sites having medium and low building coverages and buildings which are
usually set back from the street.
Staff response: The proposed Wholesale Sales use is an allowed use within the IG2 zone.
Some of the requested Adjustments involve development standards of the IG2 zone.
•

Aircraft Landing Overlay Zone (h)
The Aircraft Landing Overlay Zone (Chapter 33.400) provides safer operating conditions
for aircraft in the vicinity of Portland International Airport by limiting the height of
structures, vegetation, and construction equipment.
The Aircraft Landing overlay zone supplements, but is subordinate to, federal airspace
regulations administered by the Federal Aviation Administration (FAA). Development and
structures that meet the requirements of the Aircraft Landing Overlay Zone may still be
subject to review by the FAA.
An application for a building permit or land use review for a structure that will exceed the
height limits of Section 33.400.030 must be accompanied by an approval letter from the
FAA. The letter, called a "determination of no hazard to air navigation," must state that
the proposal will not create safety problems. The application for FAA approval is available
on the FAA website or from the Aviation Department of the Port of Portland (Section
33.400.040, Exceptions to Height Limits).
Staff response: The proposal calls for construction equipment to be stored on the site.
Because some of the construction equipment will exceed the maximum height limits
established by this overlay zone, the proposal was reviewed by the FAA and the Port of
Portland (Exhibits E-8 and G-4). Specific types of construction equipment, identified as
“cranes” by the FAA, were reviewed. Conditions imposed on the proposal and site are
applied to this decision and discussed in the “Agency Review” section below.
Note that the vegetation, or landscaping, is subject to the airport height standards. The
applicant’s landscape plans (Exhibits C-3 and C-4) contain species that are low growing
and at maturity, their height will not exceed “h” overlay height limits.

•

Prime Industrial Overlay Zone (k)
The purposes of the Prime Industrial overlay zone (Chapter 33.471) are to protect land
that has been identified in the Comprehensive Plan as Prime Industrial, and to prioritize
these areas for long-term retention. Prime Industrial Land is suited for traded-sector and
supportive industries and possesses characteristics that are difficult to replace in the
region. In Portland, Prime Industrial land consists of the Portland Harbor, Columbia
Corridor, and Brooklyn Yard industrial districts. These freight-hub districts include
Oregon’s largest seaport, rail hub, and airport. Existing and potential multimodal freight
access in these districts support interregional transport, exporting industries, and
associated industrial businesses and activities. The regulations protect these areas by
preventing, or requiring an off-set for, conversion of the land to another zone or use that
would reduce industrial development capacity.
Staff response: The regulations of the “k” overlay zone do not affect the proposal.

•

Scenic Resource Overlay Zone (s)
The Scenic Resource zone (Chapter 33.480) is intended to:
• Protect Portland's significant scenic resources as identified in the
Scenic Resources Protection Plan;
• Enhance the appearance of Portland to make it a better place to live
and work;
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Create attractive entrance ways to Portland and its districts;
Improve Portland's economic vitality by enhancing the City's
attractiveness to its citizens and to visitors; and
Implement the scenic resource policies and objectives of Portland's
Comprehensive Plan.

The purposes of the Scenic Resource zone are achieved by establishing height limits
within view corridors to protect significant views and by establishing additional
landscaping and screening standards to preserve and enhance identified scenic
resources.
Staff response: The site contains “s” overlay zone area because it is adjacent to NE Marine
Drive, designated a Scenic Corridor. One of the requested Adjustments is to change an “s”
overlay zone landscape screening requirement. This request is considered in the Approval
Criteria section of this report.
•

Portland International Airport Noise Impact Overlay Zone (x)
The Portland International Airport Noise Impact Overlay Zone (Chapter 33.470) reduces
the impact of aircraft noise on development within the noise impact area surrounding the
Portland International Airport. The zone achieves this by limiting residential densities and
by requiring noise insulation, noise disclosure statements, and noise easements.
Staff response: The regulations of the “x” overlay zone do not affect the proposal.

•

The site is also within the Airport Subdistrict of the Portland International Airport Plan
District (Chapter 33.565). The purpose of the Plan District follows:
The regulations of this chapter implement elements of the Airport Futures Land Use Plan by
addressing the social, economic, and environmental aspects of growth and development at
Portland International Airport (PDX). PDX is a unique land use within the City and requires
tailored regulations to address wildlife hazards and impacts to transportation and natural
resources. The plan district provides flexibility to the Port of Portland—owner of PDX—to
address a constantly changing aviation industry, while addressing the broader community
impacts of operating an airport in an urban context.
The regulations of this plan district protect significant identified environmental resources
consistent with the requirements of airport operations, while maintaining or enhancing the
capacity of public and private infrastructure within and serving the district. Additionally,
the regulations protect significant archaeological features of the area.
The plan district has two subdistricts: the Airport Subdistrict and the Middle Columbia
Slough Subdistrict.
The Airport Subdistrict includes the airport passenger terminal, terminal roadway area,
airfield, and other support facilities most of which are owned and operated by the Port of
Portland. Also included are other airport-related uses which are generally tenants of the
Port. Within the Airport Subdistrict are two unmapped areas known as airside and landside
(See Chapter 33.910, Definitions). Airside includes an area defined by a perimeter security
fence and the airside uses associated with the airfield which includes runways, taxiways,
lighting, etc. The perimeter security fence is not mapped since the fence may move over time
due to federal and operational requirements. An area outside the fence—the runway
protection zone—is also part of Airside. The airfield and airside uses are also treated
differently due to federal regulations. Landside includes the passenger terminal, airport
access roadways, parking lots, aircraft maintenance facilities, cargo hangars, maintenance
buildings, fire and rescue facilities, and other similar types of development. Also, within the
Airport Subdistrict is the SW Quadrant Subarea, shown on Map 565-1.
The remainder of the plan district is the Middle Columbia Slough Subdistrict. The primary
purpose of the regulations for this subdistrict is to promote eco-industrial development on
sites that transition to industrial use from golf course use.
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Staff response: The proposal will satisfy the regulations of the Airport Subarea and Plan
District, which mainly pertain to landscaping on the site. Select species and spacing
requirements are found in the Airport Plant List of the Portland Plant List.
Land Use History: City records indicate there are no prior land use reviews for this site.
Agency Review: A “Notice of Proposal in Your Neighborhood” was mailed February 25, 2020.
The following City Bureaus have responded with no issues or concerns:
•
•
•

Water Bureau (Exhibit E-3);
Fire Bureau (Exhibit E-4); and
Site Development Section of BDS (Exhibit E-5).

The Bureau of Environmental Services (BES) has no objection to the proposed Adjustments and
states that the Adjustment approval criteria do not directly relate to BES requirements for
sanitary sewer service and stormwater management systems. However, BES provided
information about sanitary sewer and stormwater systems that informs the Adjustment approval
criteria, such as the importance and benefits of additional landscaping on the site (Exhibit E-1).
BES also identified requirements that must be satisfied during the building permit review. A
main concern is ensuring that the existing sewer main facility, located within an easement within
the unimproved right-of-way, will not be impacted by proposed improvements, such as paving,
curbs, and plant species. A complexity of the proposal is the applicant’s current request to vacate
the unimproved right-of-way (#20-172256 EA). If successful, much of the right-of-way will be
incorporated into the site, although BES and other city service bureaus will retain easements
over existing facilities. The site plan showing future property lines after the street vacation is
illustrated in Exhibit C-2. Note that the exact location of future property lines will be determined
within the street vacation review that is conducted by the Portland Bureau of Transportation.
Following are BES summary comments.
1. Approval of proposed encroachments over BES infrastructure are contingent upon BES
approval of street vacation and adequate easement to protect BES assets and interests.
2. Proposed work and onsite activities may trigger Source Control requirements to pave the
site, or specific areas under specific uses. Note that new or redeveloped impervious area
over 500 sf triggers stormwater management manual requirements.
3. Be aware that meeting stormwater management requirements on this site may be very
challenging given that there is no available storm system.
Condition #1 relates to landscape areas proposed on the site and within the unnamed public
right-of-way and sanitary sewer easement within it. This issue is discussed in the findings
contained in this report.
The Portland Bureau of Transportation (PBOT) reviewed the proposal and the applicant’s Traffic
Impacts Analysis (TIS, Exhibit A-3) and provided comments (Exhibit E-2). Note that the TIS
analyzed 15 on-site parking spaces and PBOT’s review is also based on 15 spaces. After that
review, the applicant expanded the parking area to include 22 on-site spaces and 3 spaces in the
unimproved right-of-way that bisects the site, for a total of 25 spaces. Thus, there is flexibility in
the number of parking spaces to be provided on the site, as PBOT is supportive of the initial
proposal of 15 spaces, subject to the following conditions:
1. The only site access allowed to the proposed new parking lot and to the vehicle areas west
of the primary building on the site will be from the southern driveway, as located and
oriented on the submitted site plan dated November 6, 2020.
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2. The bridged driveway along the NE 33rd Ave frontage road that is closest to NE Marine Dr
may remain.
3. The existing driveway serving the site along NE Marine Dr must be closed. Appropriate
treatment for this closure will be determined during the Building Permit review.
4. The existing driveway (middle driveway) along the NE 33rd Ave frontage road that is shown
on the submitted site plan between the bridged driveway closest to NE Marine Dr and the
new driveway serving the site via the NE 33rd Ave frontage road must be closed.
PBOT’s review and recommended conditions are discussed in the findings contained in this
report, the applicant’s Driveway Design Exception request (20-213931 TR), and requirements of
Title 17.
The Commercial Plans Examiner of BDS states that a building permit is required for the
proposed improvements (Exhibit E-6).
Multnomah County Drainage District #1 maintains the Columbia River levee system, a portion of
which is adjacent to and located on the northern section of the site. Drainage District staff
reviewed the proposal, with guidance from the US Army Corps of Engineers, and request that no
trees or shrubs be planted within 50 feet of the toe of the levee embankments, or north of the
south building wall of Building #1 (Exhibit E-7). This issue is discussed in the findings
contained in this report.
The Federal Aviation Administration (FAA) and the Port of Portland reviewed the proposal and
provided comments (Exhibits E-8 and G-4, respectively). The site is near the Portland
International Airport and is within the Aircraft Landing “h” overlay zone (Chapter 33.400) which
establishes height limits for structures, vegetation, and construction equipment. The FAA review
is required because Herc Rentals proposes to store construction equipment (telescopic boom lifts)
on the site which when in their upright position exceed height limits of the “h” overlay zone. Per
Section 33.400.040 of the Aircraft Landing Overlay zone,
An application for a building permit or land use review for a structure that will exceed the
height limits of Section 33.400.030 must be accompanied by an approval letter from the
Federal Aviation Administration. The letter, called "determination of no hazard to air
navigation," states that the proposal will not create safety problems.
The FAA “Determination of No Hazard to Air Navigation” (Exhibit E-8) reviewed a specific type of
“crane”, to be stored on the site. The crane is construction equipment and is therefore subject to
the “h” overlay zone height standards. Following are the conditions cited by the FAA:
•

•
•

•

The FAA recognized that this crane will be raised and lowered to different heights over
time. This determination covers any height up to 92 feet above ground level (AGL) or 119
feet above mean seal level (AMSL). If there is an operational or maintenance requirement
to raise the crane to a greater height, a separate aeronautical study for a temporary crane
of the desired height will need to be filed by the sponsor. This will allow for temporary
increases to the PDX instrument procedure minimum altitudes, which the FAA objects to
on a permanent basis, via the temporary Notice to Airmen (NOTAM) system.
The structure is to be marked/lighted in accordance with FAA Advisory circular 70/74601 L Change 2, Obstruction Marking and Lighting, flags/red lights – Chapters
3(Marked),4,5(Red),&12.
Any failure or malfunction that lasts more than thirty (30) minutes and affects a top light
or flashing obstruction light, regardless of its position, should be reported immediately to
(877) 487-6867 so a NOTAM can be issued. As soon as the normal operation is restored,
notify the same number.
Obstruction flag markers for daylight visibility and red lights for nighttime visibility are
required to be mounted on the crane any time it exceeds a height of 80 feet AGL (107 feet
AMSL).
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It is required that FAA Form 7460-2, Notice of Actual Construction or Alteration, be efiled any time the project is abandoned or:
o At least 10 days prior to start of construction (7460-2, Part 1).
o Within 5 days after the construction reaches its greatest height (7460-2, Part 2).

To satisfy requirements of Chapter 33.400 and the FAA, the above conditions must be added to
this decision.
The Oregon Department of State Lands (DSL) reviewed the proposal for potential wetland areas
on the site (Exhibit E-9). Their review was required after BES staff discovered wetland plants at
the site’s south boundary (Exhibit G-5), which in turn required the filing of a Wetlands Land Use
Notification (Exhbit G-6).
Among their findings, DSL states that a wetland delineation is not required because the
applicant revised the site plan to provide a seven-foot area of “no impact” buffer from the
northernmost extent of the wetland vegetation. The extent of the wetland vegation and its
associated 7-foot buffer is shown in Exhibit C-1. DSL also notes that if the proposal incudes 50
cubic yards or more of ground disturbance along the southern boundary, a wetland
determination is advised prior to site disturbance. This note is precautionary to the applicant as
the existing proposal does not include ground disturbance activities at the southern boundary.
To satisfy DSL requirements and to ensure that the buffer is not impacted by stored equipment or
other site actvities, a condition must be added to this decision. A 6-inch curb or continuous wheel
stops affixed to the ground is required along the northernmost extent of the buffer area. DSL is
supportive of the installation of a curb at this location to protect the buffer area (Exhibit G-7).
Neighborhood Review: No written responses to the Notice of Proposal were received from either
the Neighborhood Association or notified property owners and tenants.

ZONING CODE APPROVAL CRITERIA
Adjustment
Purpose (Section 33.805.010)
The regulations of the zoning code are designed to implement the goals and policies of the
Comprehensive Plan. These regulations apply city-wide, but because of the city's diversity, some
sites are difficult to develop in compliance with the regulations. The adjustment review process
provides a mechanism by which the regulations in the zoning code may be modified if the
proposed development continues to meet the intended purpose of those regulations. Adjustments
may also be used when strict application of the zoning code's regulations would preclude all use
of a site. Adjustment reviews provide flexibility for unusual situations. They also allow for
alternative ways to meet the purposes of the code, while allowing the zoning code to continue to
provide certainty and rapid processing for land use applications.
Approval Criteria (Section 33.805.040)
The approval criteria for signs are stated in Title 32. All other adjustment requests will be
approved if the review body finds that the applicant has shown that either approval criteria A.
through F. or approval criteria G. through I., below, have been met.
A. Granting the adjustment will equally or better meet the purpose of the regulation to be
modified; and
Findings: Each of the five Adjustments, with associated purpose statements, are reviewed
below:
#1 Decrease number of minimum required vehicle parking spaces from 31 to 22 spaces.
The purpose of the minimum required parking spaces is to provide enough on‐site
parking to accommodate the majority of traffic generated by the range of uses which
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might locate at the site over time. Sites that are located in close proximity to transit,
have good street connectivity, and good pedestrian facilities may need little or no
off‐street parking. Parking requirements should be balanced with an active pedestrian
network to minimize pedestrian, bicycle and vehicle conflicts as much as possible.
Transit‐supportive plazas and bicycle parking may be substituted for some required
parking on a site to encourage transit use and bicycling by employees and visitors to
the site. The required parking numbers correspond to broad use categories, not specific
uses, in response to this long term emphasis. Provision of carpool parking, and locating
it close to the building entrance, will encourage carpool use. ((Section 33.266.110.A).
PBOT submitted a written response to the proposal and the applicant’s Traffic Impact
Analysis (Exhibits E-2 and A-3, respectively). Note that the applicant revised the parking
area plan to increase the number of on-site spaces to from 15 to 22 after PBOT provided
written comments. The additional seven spaces are a positive change in that it moves
the site closer to compliance with the minimum standard of 31 spaces. However, the
seven additional spaces are not a requirement. Following is a summary of PBOT’s
findings (Exhibit E-2):
Although the above referenced request is for an on-site parking requirement, an
inadequate number of on-site parking spaces could impact the abutting right-of-way
and opportunities for on-street parking. Aside from the applicant’s narrative which
includes pertinent information on this matter, the application submittal package also
includes a memorandum prepared by a professional traffic consultant that addresses
this request.


Said memorandum includes a description of the expected parking and trip
generation associated with the new use on the subject site. PBOT concurs with
this information.



The total number of proposed on-site parking spaces (15, including 2 ADA
compliant spaces) exceeds the number of spaces identified in the most closely
applicable use category that is found in the most recent edition of the Institute of
Transportation Engineers/Parking Control Manual (12 spaces).



The unique combination of functions that will be involved with the proposed use
on the site as described in the memorandum and narrative do not suggest that
there will be a significant demand for on-site parking. The proposed use relies
primarily upon business-to-business sales, and the vast majority of sales and
rentals entail deliveries of the leased equipment to the site/client by Herc
Rentals. Thus, few clients will visit the site, and the parking area is primarily
expected to serve employees and a small number of potential clients visiting the
site for informational purposes.



The subject site is four acres in size, and although the Zoning Code requires onsite parking with particular parking lot developmet standards (designated
parking spaces, landscaping, etc), given the massive site area and underutilization of the site area, there are ample areas of the site where visitors could
park vehicles beyond the designated 15-car parking lot. Further, while the
abutting right-of-way along NE 33rd Ave is oddly configured, there are
opportunities for on-street parking (approximately 10 spaces) in the event that
the designated on-site parking lot is at its capacity, which is not anticipated.
The applicant’s traffic consultant observed low occupancy of these on-street
parking spaces during multiple observations.



It is noted that much of the site is accessible by trucks and, all loading,
unloading, truck circulation and storage, and other truck-related activity takes
place throughout the site rather than within the proposed parking area. Thus,
the site will likely not generate very many personal vehicle trips, and instead
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will have a much higher share of large freight vehicles loading and unloading
on-site.
•

The applicant’s narrative includes information describing the proposed use that is
currently operating at a different site. This includes 11 total employees with a
parking lot of 12 designated spaces. There is no indication that the operation will
be increasing the number of employess at the subject site, therefore, the proposed
15-space parking lot will be sufficient to accommodate the employees and the few
numbers of daily patrons of the use. With other areas of the site that can
accommodate additional parked vehicles and an abutting on-street parking supply
(neither circumstance expected to be necessary), the parking demand of the
proposed use can be accommodated without impacting other uses, the neighborhood
or the public right-of-way.

Therefore, PBOT finds that the proposed amount of parking is adequate to accommodate
the majority of traffic generated by the range of uses that might locate at the site over
time. This criterion is met.
#2 Waive requirement for trees and shrubs (L1 landscape standard) within the Scenic
overlay zone along the north and east street property lines (Section 33.480.040.B). The
purpose statement is:
The scenic corridor designation is intended to preserve and enhance the scenic
character along corridors, and where possible, scenic vistas from corridors. This is
accomplished by limiting the length of buildings, preserving existing trees, providing
additional landscaping, preventing development in side setbacks, screening mechanical
equipment, and restricting signs. Property owners and others are encouraged to make
every effort to locate buildings, easements, parking strips, sidewalks, and vehicle areas
to preserve the maximum number of trees.
The standard requires landscaping along the entire length the site’s street frontages along
NE Marine Drive and NE 33rd Drive. The proposal, however, includes only a portion of the
required landscaping, located adjacent to the parking area south of Building 1 (Exhibit C1). Although the north and northeast portions of the site adjacent to NE Marine and NE
33rd Drives are undeveloped(?), downward-sloping areas covered with grasses and other
low-growing vegetation, these areas are notable for the absence of trees and shrubs. This
is due to the site’s proximity to the Columbia River and its associated flood-protection
features, namely the NE Marine Drive levee. The Multnomah County Drainage District
No.1 is responsible for protecting and maintaining the levee. With guidance from the US
Army Corps of Engineers, the Drainage District does not approve of planting of trees or
shrubs within 50 feet of the levee embankment toes. Vegetation with large root
structures can greatly reduce the ability of a levee embankment to withstand seepage
forces and can lead to levee embankment failures during flooding (Exhibit E-7).
The applicant has proposed 10 feet of perimeter parking lot landscaping along NE 33rd
Drive, outside of the sensitive levee area (this landscaping is also a requirement for
parking areas adjacent to street frontages). It is designed to meet the L2 landscape
standard, which includes trees, low level evergreen shrubs and groundcover. The
selected species on the landscape plans (Exhibits C-3 and C-4) are consistent with the
Airport Subarea of the Portland International Airport Plan District and the Airport Plant
List. It’s important to note that the tree and shrub planting requirements within the
subarea and plan district are reduced due to the proximity to the airport. Collisions
between birds and aircraft (“bird strikes”) are a significant hazard to aircraft, birds and
public safety in around the airport due to existing natural features and ecosystems. To
reduce this hazard, the Airport Plant List provides a selection of appropriate plant species
and spacing standards that increase the distance between plants.

Decision Notice for LU 19-252462 AD

Page 11

The location of the landscaping is near an existing Major Public Trail located south of and
parallel to NE Marine Drive; it is widely used by bicyclists and pedestrians. The new
landscaping will enhance the scenic character along NE 33rd Drive and the trail.
Existing buildings will be retained, but the large site is sparsely developed with buildings
and will maintain its “open” industrial character. There are no significant trees on the
site.
Given the above findings about the site’s constraints due to its proximity to both the levee
and the airport, the proposal includes landscaping that satisfies the applicable purpose of
the regulation and therefore, this criterion is met.
#3 Waive the requirement for trees and shrubs for screening of exterior work activities
abutting streets (L3 or L2/F2 landscape standards), along NE Marine Drive and NE 33rd
Avenue, and waive the 25-foot setback and landscaping (L3 or L2/F2 landscape
standards) along both sides of the unnamed, unimproved public right-of-way that bisects
the site (Section 33.140.245.C and D, and Table 140-4). The purpose of the screening
requirement is:

The exterior development standards of this section are intended to assure that exterior display,
storage, and work activities:
• Will be consistent with the desired character of the zone;
• Will not be a detriment to the overall appearance of an employment or industrial area;
• Will not have adverse impacts on adjacent properties, especially those zoned
• residential; and
• Will not have an adverse impact on the environment. (Section 33.140.245.A)
The site is within the IG2, General Industrial Zone. To assist with the evaluation of this
Adjustment, the “desired character” of IG2 is relevant, and is stated in Section
33.140.030.C:

The General Industrial zones are two of the three zones that implement the Industrial
Sanctuary map designation of the Comprehensive Plan. The zones provide areas where most
industrial uses may locate, while other uses are restricted to prevent potential conflicts and to
preserve land for industry. The development standards for each zone are intended to allow
new development which is similar in character to existing development. The intent is to
promote viable and attractive industrial areas.
IG2 areas generally have larger lots and an irregular or large block pattern. The area is less
developed, with sites having medium and low building coverages and buildings which are
usually set back from the street.
To mitigate for the loss of screening required by this standard, the proposal includes a
new 425-square foot landscaped area around the northerly perimeter of the proposed
fueling station (Exhibit C-4). While the site’s existing buildings block views of this
landscaping from both NE Marine and NE 33rd Drives, it meets the above purpose
statements by improving the appearance of the site and reducing adverse impacts on the
environment. Landscaping allows for groundwater recharge and helps to cool stormwater
that will eventually reach the Willamette River. BES comments support additional
landscaping on this site where possible because the site has no available stormwater
system and meeting stormwater requirements will be difficult (Exhibit E-1).
The proposal is also consistent with the above “desired character” of the site’s IG2 zone
because the new tenant, Herc Rentals, is classified as a Wholesale Sales use which is
allowed outright, and the industrial site will be used as intended by the IG2 zone. The
site is constrained by the presence of the unimproved right-of-way that bisects the site.
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This right-of-way is considered a “street” by the zoning code and therefore regulations
regarding street buffers and setbacks apply to it in full force. The right-of-way is not used
for traffic circulation or primary access to another site. Most of the site is a gravel or
unimproved surface and as one views the site, the boundaries of the right-of-way are not
easily identified. Further, the applicant has requested to vacate this right-of-way and if
the request is granted by the city, the adjacent screening would no longer be required.
The findings under Criterion A are relevant for this Adjustment request, as trees and
shrubs cannot be planted in the areas in the vicinity of NE Marine Drive, due to the
presence of the NE Marine Drive levee. New landscaping is proposed around and within
the new parking area and near the new fueling station (Exhibits C-3 and C-4). This
additional landscaping will improve the appearance of the industrial site, as viewed from
NE Marine and NE 33rd Drives. It’s also important to note that applicant states that no
trees will be removed.
Residential zones are not mapped adjacent to or within 1,000 feet of the site. A “noimpact” wetland vegetation buffer is required, to be established near the site’s south
boundary, and will protect this sensitive area. The buffer is required by the DSL and
discussed in the “Agency Review” section of this report. A condition is needed to ensure
that the proposal will not have an adverse impact on this environmentally-sensitive area,
which requires a curb or wheel stop at the buffer’s northernmost boundary and prohibits
site disturbance or storage within the buffer.
Because of the reasons stated above along with the condition for a curb or wheelstop and
prohibition on site disturbance within the “no-impact” buffer, this criterion is met.
#4 Waive requirement for perimeter landscaping (5 ft of L2 landscape standard) for the
parking area on the north portion of the site’s west and south property lines (Section
33.266.130.G).
#5 Waive requirement for vehicle paving for new vehicle areas associated with the fueling
area (new truck/vehicle circulation on the north and south portions of site) (Section
33.266.130.D).
The relevant purpose statements are as follows:
For both Adjustments #4 and #5, Section 33.266.130.A:

The development standards promote vehicle areas that are safe and attractive for
motorists and pedestrians. Vehicle area locations are restricted in some zones to promote
the desired character of those zones.

For Adjustment #4 only, Section 33.266.130.A the setback and landscaping standards:

•
•
•
•
•
•
•
•
•

Improve and soften the appearance of parking areas;
Reduce the visual impact of parking areas from sidewalks, streets, and especially from
adjacent residential zones;
Provide flexibility to reduce the visual impacts of small residential parking lots;
Direct traffic in parking areas;
Shade and cool parking areas;
Reduce the amount and rate of stormwater runoff from vehicle areas;
Reduce pollution and temperature of stormwater runoff from vehicle areas; and
Decrease airborne and waterborne pollution.

For Adjustment #5 only, Section 33.266.130.D states that “In order to control dust and mud,

all vehicle areas must be paved.”
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Findings for Adjustment #4 This request is due to the unimproved right-of-way, which
requires screening landscaping on each side. It is considered a “street” by the zoning
code and subject to screening and landscaping standards. For this site, such screening
would be an impediment to the necessary vehicle circulation required by the tenant, Herc
Rentals. Still, due to the multiple purposes that landscaping provides and consideration
of comments from BES staff:
Landscaping is needed to mitigate some of the negative impacts of streets and parking
areas in the Columbia River watershed. New landscaping will have a dual benefit that
is aligned with the two prongs of BES’s mission: 1. Landscaping will help by lowering
the temperature of runoff, facilitating infiltration of stormwater which recharges
groundwater, and increasing and cooling base flows that will eventually flow into the
Willamette River. 2. Landscaping will help the public conveyance system by
intercepting stormwater thereby reducing the peak flow – and reducing the total volume
– of runoff that is conveyed to the public sewer system.(Exhibit E-1)
Site conditions limit where and how much landscaping can be provided. Landscaping is
not permitted in the NE Marine Drive levee area (northerly limit coinciding with the north
property line, southerly limit coinciding with the with the south wall of Building #1, east
and west limits coinciding with the east and west property lines) and may not be
permitted within the 20-foot-wide public sanitary sewer easement (BES comments,
Exhibit E-1). Further, the applicant states that irrigation would be difficult to install and
maintain near the south property line due to site constraints on water service provision.
In addition to these land constraints, the nature of the Herc Rentals business operation
depends on the expansive area available to store equipment. Much of the site is
dedicated to equipment and vehicle storage, vehicle circulation, and other work activities
that occur outside buildings, such as vehicle washing and fueling. There are few areas of
the site that could be set aside for landscaping.
To mitigate for the loss of landscaping resulting from the Adjustment request, the
applicant proposes two areas of landscaping totalling 6,340 square feet:
•

•

Parking Area landscaping (Exhibit C-3). The applicant is proposing 2,924 square
feet of perimeter (L2 standard) and 2,512 square feet of interior landscaping (P1
standard) for the new parking area. An additional 478 square-foot landscape island is
located south of the parking area, for a total of 5,914 square feet.
Landscape Island at fueling station (Exhibit C-4). This area is 425 square feet and
is proposed in an area that will not conflict with the storage or vehicle circulation
functions on the site.

A positive aspect of the proposal is that landscape areas within the interior of the new
parking lot exceed the minimum required amount and help mitigate for loss of
landscaping that can’t be accommodated elsewhere on the site. All new landscape areas
on the site will be planted with trees, shrubs and groundcover and will reduce amounts of
stormwater runoff, shade and cool the adjacent gravel areas, and help reduce pollution
and temperature of stormwater runoff. Additional landscaping is proposed in the
unimproved right-of-way. PBOT and BES have authority over right-of-way improvements;
the zoning code and Adjustment review process do not.
The applicant is proposing to vacate the unimproved right-of-way, which presents an
opportunity to incorporate a significant amount of land into the industrial site. But it
also presents challenges, as existing city facilities such as the subsurface public sanitary
sewer. must be protected. As a condition of the street vacation, is likely that the city
would want to retain an easement for a future realignment of a public trail. The Major
Public Trail designation adjacent to the site along NE Marine Drive (shown on zoning
map, Exhibit B) is not feasible for construction due to the downward-sloping levee.
Exhibit C-2, Proposed Site Plan with Future Property Lines, shows a possible outcome if
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the unimproved right-of-way is vacated. This plan is a result of preliminary discussions
with PBOT and BES staff and shows relocated property lines and a relocated trail
easement that could result as a condition of vacating the right-of-way. The street vacation
process, however, is separate from this land use review. If the applicant pursues it, the
street vacation process will determine if the right-of-way can be vacated, the associated
conditions of vacation, and final locations of property lines and the public trail.
For this Adjustment, the vacation would result in additional land, and therefore provide
additional area for landscaping. The applicant has planned for this potential and
calculates that nearly one-third of the proposed parking area landscaping, 2,031 square
feet, is within the unimproved right-of-way (Exhibit C-1). As discussed above, this
additional landscaping is needed to fully meet the purposes of the landscaping and
screening regulations. The landscaping cannot be required by the Zoning Code and may
not be allowed in the proposed location by BES due to the presence of the public sanitary
sewer. Vacation of the right-of-way, however, would change those circumstances as new
site area would be available to add the needed landscaping.
Given the uncertainty about the outcome of the applicant’s request to vacate the right-ofway, a condition is needed to ensure that the 2,031 proposed landscaping is added to the
site. Therefore, a condition should be applied to the vacation request that states: In the
event that the some or all of the proposed 2,031 square feet of landscaping within the
unimproved right-of-way that bisects the site is not installed as shown on Exhibits C-1
and C-2, the applicant must provide an equal amount of landscaping elsewhere on the
site. With this condition, this criterion is met.
Findings for Adjustment #5 The requirement for site paving is triggered by the new
vehicle fueling area, which creates new vehicle area on a part of the site which was not
previously used as vehicle area. The new fueling area is located at the northwest portion
of the site, far away from existing streets. Most of the site is a gravel surface and devoted
to equipment storage; vehicle circulation areas are secondary to this use, but needed to
service the storage function. The new parking area adjacent to NE 33rd Drive will be
paved with perimeter and interior landscaping, thereby creating an attractive entry point
for pedestrians and motorists.
PBOT provided the folllowing comment:
Although the above referenced request is for an on-site paving requirement exception,
exiting vehicles could potentially damage the abutting public roadway.
However, as PBOT understands the proposal, there will be areas of the site that
vehicles will be traversing that will not be paved. Nonetheless, the new parking lot will
be paved. When vehicles that travelled upon unpaved areas of the site leave the site,
they will do so first, through the newly paved parking lot. Sloughing of any material
that may be attached to said exiting vehicles can occur in the parking lot and not
entirely on the abutting paved roadway. PBOT can support this Adjustment request
(Exhibit E-2).
The new vehicle fueling area is a small element of the large 4-acre site. The fueling area
will be required to be placed on a concrete slab and meet BES requirements for
hazardous materials, stormwater treatment and disposal.
Given the site conditions identified above, dust or mud is not expected to be a significant
issue. This criterion is met.
B. If in a residential, CI1, or IR zone, the proposal will not significantly detract from the
livability or appearance of the residential area, or if in an OS, C, E, I, or CI2 zone, the
proposal will be consistent with the classifications of the adjacent streets and the desired
character of the area; and
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Findings: The site is within the IG2, General Industrial zone. PBOT has reviewed the
proposal in consideration of the classifications of the adjacent streets and determined…...
The “desired character” of the area is defined in Chapter 33.910 as “ . . . the preferred and
envisioned character (usually of an area) based on the purpose statement or character
statement of the base zone, overlay zone, or plan district.” Following, the characteristics of
the relevant overlay zones and plan district identified in the Zoning section of this report:
The Aircraft Landing overlay zone (Chapter 33.400) provides safer operating conditions
for aircraft in the vicinity of Portland International Airport by limiting the height of
structures, vegetation, and construction equipment.
The purposes of the Prime Industrial overlay zone (Chapter 33.471) are to protect land
that has been identified in the Comprehensive Plan as Prime Industrial, and to prioritize
these areas for long-term retention. Prime Industrial Land is suited for traded-sector and
supportive industries and possesses characteristics that are difficult to replace in the
region. In Portland, Prime Industrial land consists of the Portland Harbor, Columbia
Corridor, and Brooklyn Yard industrial districts. These freight-hub districts include Oregon’s
largest seaport, rail hub, and airport. Existing and potential multimodal freight access in
these districts support interregional transport, exporting industries, and associated
industrial businesses and activities. The regulations protect these areas by preventing, or
requiring an off-set for, conversion of the land to another zone or use that would reduce
industrial development capacity.
The Scenic Resource overlay zone (Chapter 33.480) is intended to:
• Protect Portland's significant scenic resources as identified in the Scenic
Resources Protection Plan;
• Enhance the appearance of Portland to make it a better place to live and
work;
• Create attractive entrance ways to Portland and its districts;
• Improve Portland's economic vitality by enhancing the City's
attractiveness to its citizens and to visitors; and
• Implement the scenic resource policies and objectives of Portland's
Comprehensive Plan.
The purposes of the Scenic Resource zone are achieved by establishing height limits within
view corridors to protect significant views and by establishing additional landscaping and
screening standards to preserve and enhance identified scenic resources.
The regulations of the Portland International Airport Plan District chapter implement
elements of the Airport Futures Land Use Plan by addressing the social, economic, and
environmental aspects of growth and development at Portland International Airport (PDX).
PDX is a unique land use within the City and requires tailored regulations to address
wildlife hazards and impacts to transportation and natural resources. The plan district
provides flexibility to the Port of Portland—owner of PDX—to address a constantly changing
aviation industry, while addressing the broader community impacts of operating an airport
in an urban context.
The regulations of this plan district protect significant identified environmental resources
consistent with the requirements of airport operations, while maintaining or enhancing the
capacity of public and private infrastructure within and serving the district. Additionally,
the regulations protect significant archaeological features of the area.
The plan district has two subdistricts: the Airport Subdistrict and the Middle Columbia
Slough Subdistrict.
The Airport Subdistrict includes the airport passenger terminal, terminal roadway area,
airfield, and other support facilities most of which are owned and operated by the Port of
Portland. Also included are other airport-related uses which are generally tenants of the
Port. Within the Airport Subdistrict are two unmapped areas known as airside and landside
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(See Chapter 33.910, Definitions). Airside includes an area defined by a perimeter security
fence and the airside uses associated with the airfield which includes runways, taxiways,
lighting, etc. The perimeter security fence is not mapped since the fence may move over time
due to federal and operational requirements. An area outside the fence—the runway
protection zone—is also part of Airside. The airfield and airside uses are also treated
differently due to federal regulations. Landside includes the passenger terminal, airport
access roadways, parking lots, aircraft maintenance facilities, cargo hangars, maintenance
buildings, fire and rescue facilities, and other similar types of development. Also, within the
Airport Subdistrict is the SW Quadrant Subarea, shown on Map 565-1.
The proposal and site are consistent with the identified purpose statements of the overlay
zones and plan due to the following:
•
•
•
•

The FAA has review and conditionally approved certain construction equipment on
the site to provide safer operating conditions for aircraft;
the business on the site is classified as Wholesale Sales use, which is within the
Industrial use classification and allowed by right;
no buildings are proposed within the Scenic setback area and the applicant has
proposed landscaping on the site to improve the scenic character along NE 33rd
Drive; and
to address wildlife hazards, the applicant’s landscape plan include only the
species listed in the Airport Plant List in compliance with identified spacing and
amounts of plants.

Based on these findings, this criterion is met.
C. If more than one adjustment is being requested, the cumulative effect of the adjustments
results in a project which is still consistent with the overall purpose of the zone; and
Findings: Five Adjustments are requested. The proposal is consistent with the purpose of
the IG2 zone (stated above in Criterion B). The proposal includes additional screening
landscaping for a new parking area; and a setback has been provided to preserve wetland
plant vegetation along the south property line. Several constraints, including an unimproved
right-of-way that bisects the site, limits on vegetation on or near the Columbia River levee.
D. City-designated scenic resources and historic resources are preserved; and
Findings: There are no identified historic resources on the site. The Scenic “s” overlay zone
is mapped along the site’s north and east portions (Exhibit B, Zoning Map). Northeast
Marine Drive is a designated a Scenic Corridor in the Scenic Resources Plan. In the “s” areas
of the site, the zoning code requires large setbacks for new buildings and landscaping,
including trees, shrubs and groundcover. While Adjustments are requested to reduce the “s”
overlay landscaping requirements along both street frontages (Adjustment #2), the presence
of the NE Marine levee at the north portion of the site does not allow full compliance with the
“s” overlay zone landscaping requirements, as discussed in the findings for Criterion A of this
report. Existing trees within the “s” overlay zone areas of the site will remain and new trees
will be planted in and around the relocated parking area (Exhibits C-3 and C-4). No new
buildings are proposed, and the site will retain its open industrial character. Therefore,
based on this information and the findings contained in Criterion A for Adjustment #2,
existing scenic resources on the site will be preserved. This criterion is met.
E. Any impacts resulting from the adjustment are mitigated to the extent practical; and
Findings: The applicant proposes landscaping around and within the new parking area.
This landscaping mitigates for areas of the site where landscaping is not permitted, such as
areas near the NE Marine Drive levee. Because 2,031 square feet of the proposed
landscaping is within an existing, unimproved public right-of-way, a condition is needed that
requires replacement landscaping if the right-of-way is vacated and incorporated into the
site. With this condition, impacts are mitigated to the extent practical, and this criterion is
met.
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F. If in an environmental zone, the proposal has as few significant detrimental
environmental impacts on the resource and resource values as is practicable; or
Findings: The site is not within an environmental zone. This standard does not apply.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards to be approved during this review process. The plans submitted
for a building or zoning permit must demonstrate that all development standards of Title 33 can
be met or have received an Adjustment or Modification via a land use review prior to the approval
of a building or zoning permit.

CONCLUSIONS
The new tenant on the site, Herc Rentals, rents construction equipment to businesses and is
classified as new Wholesales Sales use on the site. The new use triggers compliance with certain
zoning requirements such as minimum amount of onsite parking. The existing buildings will
remain and be used by Herc Rentals. Although the proposed physical improvements are limited to
new parking and accessory vehicle fueling and washing facilities, the proposal requests
Adjustments to five zoning standards. Most of the Adjustments are due to site constraints:
proximity to the NE Marine Drive levee which has a limitation on trees and shrubs; proximity to
the Portland International Airport, which limits the height of construction equipment stored on the
site; and the presence of an unimproved public right-of-way that splits the site into two pieces.
The 4-acre industrial site is adjacent to the Portland International Airport (PDX) and within the
flight path. A rigorous review by the FAA and the Port of Portland resulted in specific conditions
applied to the tall construction equipment to be stored on the site. The conditions are designed
to ensure visibility of the construction equipment and improve safety for aircraft at PDX.
Discovery of wetland plants at the site’s south boundary resulted in establishment of a “noimpact” buffer to protect this sensitive area. PBOT’s review results in closures of existing
driveways at NE Marine and NE 33rd Drives, and reconfiguring of the site’s main driveway
entrance at NE 33rd Drive. These required physical improvements to the vehicle circulation on
and off the site will improve safety for drivers as well as bicyclists and pedestrians who use the
public trail east of the site.
A street vacation request by the applicant is in its early stages but a preliminary plan shows a
future easement for the bicycle and pedestrian trail, which will eventually connect to the existing
trail east of the site (Exhibit C-2). Finding areas suitable for landscaping on the site was
challenging. The applicant’s landscape plans (Exhibits C-3 and C-4) provide a balanced and
reasonable solution given the site constraints. These plans should be implemented if the rightof-way is vacated.

ADMINISTRATIVE DECISION
Approval of the following Adjustments associated with a new parking area and associated
landscaping, with at least 15 on-site parking spaces, a vehicle washing station and diesel and
gasoline fueling station for the new tenant on the site, Herc Rentals:
1. Decrease the minimum number of required vehicle parking spaces from 31 to 15 spaces
(Section 33.266.110).
2. Waive requirement for trees and shrubs (L1 landscape standard) within the Scenic
overlay zone 25-foot-wide setback along the north and east street property lines (Section
33.480.040.B).
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3. Waive the requirement for trees and shrubs for screening of exterior work activities
abutting streets (L3 or L2/F2 landscape standards), along NE Marine Drive and NE 33rd
Drives, and waive the 25-foot setback and landscaping (L3 or L2/F2 landscape standards)
along both sides of the unnamed, unimproved public right-of-way (Section 33.140.245.C
and D, and Table 140-4);
4. Waive requirement for perimeter landscaping (5 ft of L2 landscape standard) on the north
portion of the site’s west and south property lines (Section 33.266.130.G); and
5.

Waive requirement for vehicle paving for new vehicle areas (new truck/vehicle circulation
on the north and south portions of site) (Section 33.266.130.D).

All Approvals must be in conformance with the approved site plans, Exhibits C-1 through
C-5, signed and dated February 19, 2021, and are subject to the following conditions:
A. As part of the building permit application submittal, the following development-related
conditions (B through H) must be noted on each of the 4 required site plans or included
as a sheet in the numbered set of plans. The sheet on which this information appears
must be labeled "ZONING COMPLIANCE PAGE - Case File LU 19-252462 AD." All
requirements must be graphically represented on the site plan, landscape, or other
required plan and must be labeled "REQUIRED."
B. The FAA recognizes that construction equipment (such as cranes or boom lifts) on the site
will be raised and lowered to different heights over time. This condition covers any height
up to 92 feet above ground level (AGL) or 119 feet above mean seal level (AMSL). If there
is an operational or maintenance requirement to raise the crane to a greater height, a
separate aeronautical study for a temporary crane of the desired height will need to be
filed by the sponsor. This will allow for temporary increases to the PDX instrument
procedure minimum altitudes, which the FAA objects to on a permanent basis, via the
temporary Notice to Airmen (NOTAM) system.
1. Obstruction flag markers for daylight visibility and red lights for nighttime visibility
are required to be mounted on the crane any time it exceeds a height of 80 feet AGL
(107 feet AMSL). The structure is to be marked/lighted in accordance with FAA
Advisory circular 70/7460-1 L Change 2, Obstruction Marking and Lighting, flags/red
lights – Chapters 3(Marked),4,5(Red),&12.
2. Any failure or malfunction that lasts more than thirty (30) minutes and affects a top
light or flashing obstruction light, regardless of its position, should be reported
immediately to (877) 487-6867 so a NOTAM can be issued. As soon as the normal
operation is restored, notify the same number.
3. It is required that FAA Form 7460-2, Notice of Actual Construction or Alteration, be efiled any time the project is abandoned or:
a. At least 10 days prior to start of construction (7460-2, Part 1); and
b. Within 5 days after the construction reaches its greatest height (7460-2, Part 2).
C. Approval of proposed encroachments over BES infrastructure are contingent upon BES
approval of street vacation and adequate easement to protect BES assets and interests.
D. The only site access allowed to the new parking lot and to the vehicle areas west of the
primary building on the site will be from the southern driveway, as located and oriented
on the submitted site plan Exhibit C-1.
E. The existing driveway serving the site along NE Marine Dr must be closed. Appropriate
treatment for this closure will be determined during the Building Permit review.
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F. The existing driveway (middle driveway) along the NE 33rd Drive frontage road, located
between the bridged driveway closest to NE Marine Dr and the new driveway serving the
site via the NE 33rd Drive frontage road, shown on the Existing Site Plan Exhibit C-5,
must be closed.
G. A 6-inch curb or continuous wheel stops affixed to the ground are required along the
northernmost edge of the required wetland vegetation “no-impact” buffer area near the
site’s south boundary, shown in Exhibit C-1. Site disturbance activities and storage of
equipment is prohibited within this buffer area.
H. CONDITION OF A STREET VACATION REQUEST OF THE UNIMPROVED PUBLIC RIGHTOF-WAY that bisects the site: In the event that some or all of the proposed 2,031 square
feet of landscaping within the unimproved right-of-way that bisects the site is not
installed as shown on Exhibits C-1, the applicant must install an equal amount of
replacement landscaping elsewhere on the site.
Staff Planner: Marguerite Feuersanger
Decision rendered by: ____________________________________________ on February 19, 2021.
By authority of the Director of the Bureau of Development Services

Decision mailed: February 23, 2021.
About this Decision. This land use decision is not a permit for development. Permits may be
required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on November
13, 2019 and was determined to be complete on February 19, 2020.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the application
is complete at the time of submittal, or complete within 180 days. Therefore, this application
was reviewed against the Zoning Code in effect on November 13, 2019.
ORS 227.178 states the City must issue a final decision on Land Use Review applications within
120-days of the application being deemed complete. The 120-day review period may be waived
or extended at the request of the applicant. In this case, the applicant requested that the 120day review period be extended by 245 days (Exhibit G-3). The applicant waived in full the 120day and extended 365-day review period, as stated with Exhibit G-8. The 120 days will expire
on: February 19, 2021.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans
and labeled as such.
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These conditions of approval run with the land, unless modified by future land use reviews. As
used in the conditions, the term “applicant” includes the applicant for this land use review, any
person undertaking development pursuant to this land use review, the proprietor of the use or
development approved by this land use review, and the current owner and future owners of the
property subject to this land use review.
Appealing this decision. This decision may be appealed, and if appealed a hearing will be
held. The appeal application form can be accessed at:
https://www.portlandoregon.gov/bds/45477.
Appeals must be received by 4:30 PM on March 9, 2021. The completed appeal application
form must be emailed to LandUseIntake@portlandoregon.gov and to the planner listed on
the first page of this decision. If you do not have access to e-mail, please telephone the
planner listed on the front page of this notice about submitting the appeal application. An
appeal fee of $250 will be charged. Once the completed appeal application form is received,
Bureau of Development Services staff will contact you regarding paying the appeal fee. The
appeal fee will be refunded if the appellant prevails. There is no fee for ONI recognized
organizations for the appeal of Type II decisions on property within the organization’s
boundaries. The vote to appeal must be in accordance with the organization’s bylaws. Please
contact the planner listed on the front page of this decision for assistance in filing the appeal and
information on fee waivers. Please see the appeal form for additional information.
If you are interested in viewing information in the file, please contact the planner listed on the
front of this decision. The planner can provide some information over the phone. Please note
that due to COVID-19 and limited accessibility to paper files, only digital copies of material in the
file are available for viewing. Additional information about the City of Portland, city bureaus, and
a digital copy of the Portland Zoning Code is available on the internet at
https://www.portlandoregon.gov/citycode/28197.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will be
notified of the date and time of the hearing. The decision of the Adjustment Committee is final;
any further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21
days of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact LUBA
at 775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265 for
further information.
Failure to raise an issue by the close of the record at or following the final hearing on this case, in
person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Adjustment Committee
an opportunity to respond to it, that also may preclude an appeal to LUBA on that issue.
Recording the final decision.
If this Land Use Review is approved the final decision will be recorded with the Multnomah
County Recorder.
• Unless appealed, the final decision will be recorded after March 9, 2021 by the Bureau of
Development Services.
The applicant, builder, or a representative does not need to record the final decision with the
Multnomah County Recorder.
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision is
rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
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new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
•
•
•
•

All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
EXHIBITS
NOT ATTACHED UNLESS INDICATED

A. Applicant’s Statement
1. Submittal on February 7, 2020
2. Supplemental Submittal on February 19, 2020
3. Transportation Impact Analysis, January 20, 2020
B. Zoning Map (attached)
C. Plans/Drawings:
1. Proposed Site Plan with Existing Property Lines(attached)
2. Proposed Site Plan with Future Property Lines(attached)
3. Proposed Landscape Plan for Parking Area (attached)
4. Proposed Landscape Plan near Fueling Station (attached)
5. Existing Site Plan(attached)
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Bureau of Environmental Services
2. Bureau of Transportation
3. Water Bureau
4. Fire Bureau
5. Site Development Review Section of BDS
6. Commercial Life Safety Plans Examiner of BDS
7. Multnomah County Drainage District No. 1
8. Federal Aviation Administration Determination of No Hazard to Air Navigation
9. Oregon Department of State Lands
F. Correspondence:
None.
G. Other:
1. Original LU Application
2. Letter to Applicant identifying information needed to complete the application
3. Applicant’s Signed 120-day Review Period Extension by 245 days
4. Port of Portland Response to FAA Filing
5. Bureau of Environmental Services wetlands discovery information
6. Wetland Land Use Notification
7. Oregon Department of State Lands Wetland Clarification
8. Applicant’s Signed Waiver of the 120-Day and 365-Day Review Period
The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868)

