Date:

June 30, 2021

To:

Interested Person

From:

Sean Williams, Land Use Services
503-865-6441 / Sean.Williams@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood. The
mailed copy of this document is only a summary of the decision.
The reasons for the decision are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you
can appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 20-175676 EV
GENERAL INFORMATION
Applicant:

Lauren Atteberry
Wildwood Environmental LLC
PO Box 82716
Portland, OR 97282
(503) 826-2707 | lauren@wildwoodnw.com

Owners:

Scott & Jennifer Schwartz
5216 SW Burton Drive
Portland, OR 97221

Site Address:

5216 SW Burton Drive

Legal Description:
Tax Account No.:
State ID No.:
Quarter Section:
Neighborhood:
Business District:
District Coalition:
Plan District:
Zoning:
Case Type:
Procedure:

LOT 5, HIGHLANDS CREST
R385700250
1S1E06AC 02100
3124
Sylvan-Highlands, contact Dave Malcolm at 503-805-9587.
None
Neighbors West/Northwest, contact Mark Sieber at 503-823-4212.
Northwest Hills - Skyline
Residential 5,000 (R5) w/ Environmental Conservation (c) Overlay
Environmental Violation (EV)
Type II, an administrative decision with appeal to the Hearings Officer.

Proposal:
The applicant proposes to correct environmental zoning violations (19-199376 CC) including
grading, ground disturbance, and the installation of retaining walls and patios in the resource
area of the Environmental Conservation overlay zone without required Environmental Review.
The applicant proposes to remove one 350 square foot patio area and retain two patio areas
totaling approximately 1,600 square feet. Remediation for approximately 8,000 square feet of
temporary disturbance and 2,000 square feet of permanent disturbance is proposed via
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planting 640 native shrubs, 1,600 native groundcover plants, and removing invasive species on
site.
The violation site lies within the Environmental Conservation overlay zone. Certain standards
must be met to allow the work to occur by right. If the standards are not met, an
Environmental Review is required. In this case, because the disturbance occurred in the
Environmental Conservation overlay zone without authorization, an environmental violation
was incurred on the site. This Environmental Violation Review is required to help determine
the impacts caused by the activity and the actions that must be taken to remedy the
unauthorized disturbance in the resource area of the Environmental Zone.
Relevant Approval Criteria: In order to be approved, this proposal must comply with the
approval criteria of Title 33. The relevant criteria are found in Section 33.430.250.G,
Corrections to violations.

ANALYSIS
Site and Vicinity: The site is approximately 38,700 square feet in size and is located on the
northwest side of SW Burton Drive, which is a dead-end street accessible from SW Skyline
Boulevard. Existing development consists of a single-family home and associated landscaping.
The site steeply slopes downward from east to west to the point of an unnamed drainage on the
westernmost portion of the site. The area between the Revised Project boundaries and the
unnamed drainage is undisturbed and densely covered with vegetation, including various
mature big leaf maple and Douglas fir trees, shrubs, ivy, and ferns.
The vicinity is primarily developed with single-family homes on larger lots with much of the
surrounding zoning being of a lower density (R7 and R10). Commercial and Employment
zoning is approximately 500-feet south of the site adjacent to Highway-26 and SW Skyline
Boulevard.
Zoning: The R5 designation is one of the City’s single-dwelling zones which is intended to
preserve land for housing and to promote housing opportunities for individual households.
The zone implements the comprehensive plan policies and designations for single-dwelling
housing. The regulations of this zone do not apply to this proposal; these provisions are not
specifically addressed through this Environmental Review.
The Northwest Hills plan district protects sites with sensitive and highly valued resources and
functional values. The portions of the plan district that include the Balch Creek Watershed
and the Forest Park Subdistrict contain unique, high quality resources and functional values
that require additional protection beyond that of the Environmental overlay zone. These
regulations provide the higher level of protection necessary for the plan district area. This site
is located within the Skyline Subdistrict. The regulations of this plan district do not apply to
this proposal; these provisions are not specifically addressed through this Environmental
Review.
Environmental overlay zones protect environmental resources and functional values that have
been identified by the City as providing benefits to the public. The environmental regulations
encourage flexibility and innovation in site planning and provide for development that is
carefully designed to be sensitive to the site’s protected resources. They protect the most
important environmental features and resources while allowing environmentally sensitive
urban development where resources are less sensitive. The purpose of this land use review is
to ensure compliance with the regulations of the environmental zones and remediate for
unauthorized disturbance.
Environmental Resources: The application of the environmental overlay zones is based on
detailed studies that have been carried out within separate areas throughout the City.
Environmental resources and functional values present in environmental zones are described
in environmental inventory reports for these respective study areas.
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The project site is mapped within the Southwest Hills Resource Protection Plan as Site #111:
Canyon Headwaters. Resources and functional values of concern on the project site include an
intermittent creek, groundwater, wildlife habitat and corridor, and forest.
Land Use History: City records indicate there are no prior land use reviews for this site.
Agency Review: A “Notice of Proposal in Your Neighborhood” was mailed February 16, 2021.
The following Bureaus have responded with no issues or concerns:
•
•
•
•

Bureau of Environmental Services (Exhibit E.1)
Bureau of Parks, Forestry Division (Exhibit E.3)
Life Safety Plans Examiner (Exhibit E.4)
Fire Bureau

The Site Development Section of BDS responded with no objection to the review and indicated
that a residential building permit is required for the proposed work, which will include review
detailed review of the submitted geotechnical report (Exhibit E.2).
Neighborhood Review: A Notice of Proposal in Your Neighborhood was mailed on February 16,
2021. Two written responses have been received from notified property owners in regarding
the proposal (Exhibit F.1 & F.2). One response indicated no objections to the proposal and the
other expressed concerns with damage to resources because of the work, the adequacy of
proposed remediation plan, and requested that several native trees be planted. Based on the
findings below, it has been determined that the proposed remediation plan is sufficient to
compensate for impacts to designated resources and functional values. In addition, to improve
functional values on the site, the applicant will remove invasive species and replant with native
species on undisturbed portions of the site and will be required to plant 10 native trees.

ZONING CODE APPROVAL CRITERIA
33.430.250.G Corrections to violations. For corrections to violations of this Chapter the
application must meet all applicable approval criteria stated in subsections A through F
above, and paragraphs 1, 2.b and 2.c, below. If these criteria cannot be met, then the
applicant’s remediation plan must demonstrate that all of the following are met:
Findings: The approval criteria which would have been applied to an environmental review of
the installation of the grading, ground disturbance, and the installation of retaining walls and
patios include those found Section 33.430.250.E. If any of the criteria from Section
33.430.250.E cannot be met, with regards to the construction in the environmental zone, then
all of the criteria under Section G must be met, including the criterion which requires removal
of the unpermitted development.
33.430.250.E. Other development in the Environmental Conservation zone or within
the Transition Area only. In Environmental Conservation zones or for development
within the Transition Area only, the applicant's impact evaluation must demonstrate
that all of the following are met:
1. Proposed development minimizes the loss of resources and functional values,
consistent with allowing those uses generally permitted or allowed in the base zone
without a land use review;
Findings: This approval criterion requires that the applicant demonstrate their proposed
development both 1) minimizes the loss of resources and functional values on the project site,
and 2) be consistent with uses generally allowed in the base zone without a land use review.
Regarding 1), The Revised Project proposes removal of patio area #1 (approximately 350 square
feet) near the southwest corner of the site, including the associated steps, and keeping one
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small impervious patio area (400 square feet), and one turf patio (approximately 1200 square
feet) directly adjacent to the house. Additionally, a slope stabilization system is proposed for
installation just below the retaining walls to reinforce the retaining wall and remaining patio
areas. This stabilization system will increase the site’s functional values by strengthening the
slope and soil conditions.
To prevent the loss of site functional values immediately following the issuance of the NOV, the
contractor installed erosion control devices (ECDs) throughout the Original Project area to
prevent potential erosion and sedimentation due to the exposed slopes. ECDs included silt
fence and slope stabilization blankets (jute matting) and will be maintained until construction
and the Remediation Site Plan are complete and the site has been stabilized with 80% or
greater vegetation.
Regarding 2), the lot is used as a single-dwelling residence. The base zone is Residential 5,000
(R5) and allows single-dwelling residential as an outright permitted use, including the retaining
walls and patio improvements installed on the project site. The property will remain one singledwelling residence and allowing the improvements to remain will not change the intensity of
the use as one residential dwelling unit.
Therefore, the proposal minimizes the loss of resources and functional values, consistent with
allowing those uses generally permitted or allowed in the base zone without a land use review.
This criterion is met.
2. Proposed development locations, designs, and construction methods are less
detrimental to identified resources and functional values than other practicable and
significantly different alternatives;
Findings: This criterion requires the applicant to demonstrate that alternatives were
considered and that there are no practicable alternatives that would be less detrimental to the
identified resources and functional values. The applicant provided the following alternatives
analysis:
Alternative 1 - No Build of the Project
The no build alternative, Alternative 1, would result in no construction impacts to the
environmental conservation zone or functional values of the site. However, the vegetation
coverage of the site in the no build alternative is 100% invasive English Ivy, which reduces
functional value. Additionally, due to the steep terrain, there are no safe means to access the
backyard of the property. Alternative 1 was not selected because it did not provide the best
balance of functional value and property improvement. Additionally, the project was 80%
constructed prior to analysis, permitting and approval; therefore, this alternative is no longer
practicable.
Alternative 2 - Removal of the Unpermitted Project
The removal alternative, Alternative 2, was assessed following the issuance of the NOV from
the City in August of 2019. Under Alternative 2, the retaining wall and patio areas would be
removed, and disturbed areas would be regraded, stabilized, and replanted according to the
Remediation Site Plan. No additional slope reinforcement would be added to the site. Since
the property is in a landslide hazard area, additional slope stabilization, which is included in
Alternative 4, would add significant functional value to the soils on the site and is
recommended by the project’s geotechnical engineers. Alternative 2 was not selected because
it would cause significant disturbance to the site while not substantially increasing the
quantity or quality of the site functional values. It would only increase the area available for
restoration plantings. This alternative terminates property improvements while generating
marginal improvement to site functional value.
Alternative 3 - Retain the Original Project
The original project alternative, Alternative 3, was assessed following the issuance of the
NOV from the City in August of 2019. Under Alternative 3, the project would continue
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construction to 100% completion as originally designed in 2019. This would maximize the
footprint for use of the site for the property owners but would reduce the area restored under
the Site Mitigation Plan. The Original Project design, while reasonable in the R5 zone, would
result in more permanent disturbance than may be feasible in the Environmental
Conservation overlay zone. Alternative 3 was not selected because it did not provide the best
balance of functional value and property improvement. This alternative over-emphasizes
property improvement to the detriment of site functional value.
Alternative 4 (Preferred Alternative)- Modify and reduce the footprint of the Original Project
(i.e. the Revised Project)
The Revised Project alternative, Alternative 4, is the preferred alternative and has been
developed to incorporate the best elements of the previous three alternatives. Alternative 4
will have the least significant detrimental impact to the resource and functional values of the
property, while maintaining structural improvements and allowing safe access to the site. The
installation of the stone steps and the impermeable paver and turf patio areas to the
backyard were the only feasible options to add additional usable space to the home.
Construction methods to complete the remaining work on the Revised Project will avoid
detrimental impact to site resources and functional values by preventing potential erosion and
sedimentation impacts to the watershed. ECDs, including jute matting and silt fence, have
been installed to stabilize disturbed slopes along the southern and western boundaries of the
project area. Due to the terrain of the site, the Revised Project design will add support and
stabilization to the southern and western slopes. The Revised Project includes removal of two
impermeable paver patio areas from the Original Project footprint. It keeps the stone steps,
retaining walls, one impermeable paver patio, and one turf patio area from the Original
project footprint. Sufficient stormwater drainage systems will be installed to allow rainwater
to flow away from steep slope areas and infiltrate back into the ground or through the
drainage reserve area. Temporary disturbance areas, including the southwestern native dirt
slope, will be restored through remediation plantings, which will provide slope stabilization
and aid in erosion prevention. Alternative 4 was selected because the proposed location,
design, and construction methods are less detrimental to identified resources and functional
values than the other three practicable and significantly different alternatives. This
alternative reduces the permanent project area, increases available remediation planting
areas, and increases site functional value through the installation of a slope stabilization
system and planting native vegetation.
Allowing for a revised project (stone steps, retaining walls, one impermeable paver patio, and
one turf patio area) provides some benefits from an environmental impact perspective as they
will increase the stability of the steep hill slope behind the house thereby preventing potential
erosion and sedimentation impacts to the watershed. The removal of the majority of non-native
plants and concentrating dense plantings of appropriate native species in the remaining areas
will provide a greater ecological benefit than removing the unpermitted work altogether because
it will avoid disturbing and destabilizing soil on the steep slope (also reducing the potential for
downstream sedimentation and erosion impacts) and provide ample areas of dense native
landscaping, which may be preferred by wildlife.
Staff finds the preferred alternative will be less detrimental to identified resources and
functional values than other practicable and significantly different alternatives. Therefore, this
criterion is met.
3. There will be no significant detrimental impact on resources and functional values in
areas designated to be left undisturbed;
Findings: This approval criterion requires the protection of resources outside of the proposed
disturbance area from impacts related to the proposal, such as damage to vegetation, erosion
of soils off the site, and downstream impacts to water quality and fish habitat from increased
stormwater runoff and erosion off the site.
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Because this is a violation case, it is already the case that there was unauthorized disturbance
within the resource area of the environmental conservation zone. Upon issuance of the notice
of violation for the unauthorized work, silt fencing (in addition to already installed erosion
control devices) were installed downslope of the original project area to prevent potential
disturbance of forested and vegetation areas. As a result, no significant detrimental impact has
occurred on resources and functional values in the areas designated to be left undisturbed.
Prior to resuming work on the site, additional orange construction fencing will be installed to
protect undisturbed areas and trees within temporary disturbance areas. In addition, the
applicant will be required to only use hand-held tools when removing invasive species and
replanting native trees, shrubs, and groundcovers to minimize further disturbance. For these
reasons, this criterion is met.
4. The mitigation plan demonstrates that all significant detrimental impacts on
resources and functional values will be compensated for;
Findings: This criterion requires the applicant to assess unavoidable impacts and propose
mitigation that is proportional to the impacts, as well as sufficient in character and quantity to
replace lost resource functions and values.
The Remediation Site Plan will offset approximately 8,000 square feet of temporary disturbance
and 2,000 square feet of permanent disturbance. The plan also identifies removal of invasive
species and plantings of native shrubs and ground cover plants within the conservation area.
This will create natural resource areas that were previously dominated by non-native plant
species and enhance areas that already contain native plantings. The Remediation Site Plan
(Exhibit C.4) will compensate for impacts at the site for the following reasons:
•
•
•
•
•

The remediation area is more than five times the area of permanent disturbance.
All available area on the subject property (outside of the unnamed drainage) will be
planted with native vegetation.
The mitigation plantings will increase species diversity to improve wildlife habitat in
areas that have minimal native vegetation.
The plantings will provide assistance with pollution and nutrient retention and removal,
sediment trapping and erosion control.
Non-native and invasive species will be removed from the resource area.

The proposed Mitigation Plan will be installed and maintained under the regulations outlined
in Section 33.248.040.A-G (Landscaping and Screening). A two-year monitoring period will be
required to ensure survival of all proposed remediation plantings. To confirm maintenance of
the required plantings for the initial establishment period, the applicant will be required to
have the plantings inspected two years after plantings are installed.
With conditions to ensure that plantings required for this Environmental Review are
maintained and inspected, this criterion can be met.
5. Mitigation will occur within the same watershed as the proposed use or development
and within the Portland city limits except when the purpose of the mitigation could
be better provided elsewhere; and
6. The applicant owns the mitigation site; possesses a legal instrument that is approved
by the City (such as an easement or deed restriction) sufficient to carry out and
ensure the success of the mitigation program; or can demonstrate legal authority to
acquire property through eminent domain.
Findings: Mitigation for significant detrimental impacts will be conducted on the same site as
the environmental violation, and the applicant owns the proposed on-site mitigation area.
Therefore, these criteria are met.
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33.430.250 G. Corrections to Violations (continued)
For corrections to violations, the applicant must meet all the applicable approval criteria stated
in 33.430.250.A-F above (only E applies to this proposal) and paragraphs 1, 2.b, and 2.c.
below.
1. The remediation is done in the same area as the violation; and
Findings: The applicant notes that remediation will occur on the same site as the
environmental violation, adjacent to the area that was disturbed. This criterion is met.
2. The remediation plan demonstrates that after its implementation there will be:
b. A significant improvement of a least one functional value; and
Findings: This criterion requires a remediation plan that not only compensates for the
detrimental impact of the unpermitted work, but also leads to significant improvement of at
least one functional value. This improvement is measured against the resource values that
existed around the violation area prior to the violation. Essentially, with a correction to a
violation, the end result must be an improvement to a resource or functional value that will
exceed functional values present before the violation, rather than simply compensating for the
functional values lost due to the violation.
The Revised Project has been designed to have the least significant detrimental impact to the
resource and functional values of the site. Construction methods to complete the remaining
work will avoid detrimental impacts to resources and functional values by preventing potential
erosion and sedimentation impacts to the watershed. Once remediation plantings are installed,
significant improvements will be made to the soil and vegetation functional values of the
subject property, including increased soil stabilization and replacement of invasive vegetation
(English Ivy) with native vegetation.
To improve the vegetation functional value, 640 native shrubs will be planted, 1,600 native
groundcover plants will be planted, and removal of invasive plants will occur in the remediation
areas shown in the Remediation Site Plan (Exhibit C.4). The applicant originally proposed no
tree planting as no trees were removed because of the unauthorized work. However, to further
improve functional values, the applicant will be required to plant 10 native trees, selected from
the Portland Plant List, throughout the site.
Installation of densely planted native landscaping areas, including trees, shrubs, and ground
covers that produce barriers, cover, seeds, and flowers favored by native birds, wildlife and
pollinators will create backyard habitat. Native plants will help to stabilize the soil, reduce the
need for irrigation, and promote stormwater infiltration.
With conditions for maintenance of the required plantings, this criterion is met.
c. There will be minimal loss of resources and functional values during remediation
until the full remediation program is established.
Findings: This criterion requires the applicant to protect remaining resources during
construction through effective construction management; to install remediation plantings in a
timely manner; and to verify the establishment of the full remediation plan following the
maintenance period.
To demonstrate that the full remediation program does become established in a timely manner,
the applicant must verify success of the remediation plan approved in this review. To
document the success of the required plantings, the applicant will be required to obtain a
Zoning Permit for inspection of the required plantings, and conduct maintenance in the form of
watering, invasive species removal, and replacement of dying plants.
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With the conditions to obtain a Zoning Permit, and for maintenance of required plantings; loss
of resource functions and values will be minimized during remediation, and this criterion can
be met.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.

CONCLUSIONS
Through this Environmental Violation Review, the applicant requests approval of remediation
for a Zoning Code violation which occurred within the Environmental overlay zone as a result
grading, ground disturbance, and the installation of retaining walls and patios in the resource
area. The applicant proposes to retain a portion of the original project and has proposed
mitigation sufficient to compensate for the permanent disturbance resulting from this
development. In addition, functional values are improved through removal of invasive plants on
all available undisturbed portions of the site with replacement of native shrubs, groundcover,
and trees. The applicants and the above findings have shown that the proposal meets the
applicable approval criteria with conditions. Therefore, this proposal should be approved.

ADMINISTRATIVE DECISION
Approval of an Environmental Violation Review for correction of a Zoning Code violation (19199376 CC) resulting from grading, ground disturbance, and the installation of retaining walls
and patios in the resource area of the Environmental Conservation overlay zone, and in
substantial conformance with Exhibits C.1-C.4 (staff-modified), as approved by the City of
Portland Bureau of Development Services. Approval is subject to the following conditions:
A. A BDS Zoning Permit is required for inspection of required mitigation plantings and a
separate BDS construction permit is required for development. The Conditions of
Approval listed below, shall be noted on appropriate plan sheets submitted for permits
(building, Zoning, grading, Site Development, erosion control, etc.). Plans shall include the
following statement, "Any field changes shall be in substantial conformance with
approved LU 20-175676 EV Exhibits C.1 through C.4.”
Building Permits shall not be issued until a BDS Zoning Permit is issued.
Building Permits shall not be finaled until the BDS Zoning Permit for inspection of
mitigation plantings required in Condition C below is finaled.
B. Temporary construction fencing shall be installed according to tree protection measures in
Title 11 Tree Code, chapter 11.60, except as otherwise specified below. Temporary, 4-foot
high, construction fencing shall be placed along the Limits of Construction Disturbance for
the approved development, as depicted on the Construction Management Plan (Exhibit
C.3).
1. No mechanized construction vehicles are permitted outside of the approved “Limits of
Construction Disturbance” delineated by the temporary construction fence. All planting
work, invasive vegetation removal, and other work to be done outside the Limits of
Construction Disturbance, shall be conducted using handheld equipment.
C. The applicant shall obtain a BDS Zoning Permit for approval and inspection of a mitigation
plan for a total of 10 native trees, 640 native shrubs, and 1,600 square feet of native
ground covers, in substantial conformance with the Remediation Plan (Exhibit C.4). Any
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plant substitutions shall be selected from the Portland Plant List and shall be substantially
equivalent in size to the original plant.
1. Permit plans shall show:
a. Permit plans shall show the general location of the trees, shrubs and ground covers
required by this condition to be planted in the mitigation area and labeled as “new
required landscaping”. The plans shall include a 40-foot by 40-foot “typical”,
scalable planting layout for each planting zone, and shall illustrate a naturalistic
arrangement of plants and should include a planting table listing the species,
quantity, spacing and sizes of plants to be planted.
b. The applicant shall indicate on the plans selection of either tagging plants for
identification or accompanying the BDS inspector for an on-site inspection.
2. Plantings shall be installed between October 1 and March 31 (the planting season).
3. Prior to installing required mitigation plantings, non-native invasive plants shall be
removed from all areas within 10 feet of mitigation plantings, using handheld
equipment.
4. If plantings are installed prior to completion of construction, a temporary bright orange,
4-foot high construction fence shall be placed to protect plantings from construction
activities.
5. After installing the required mitigation plantings, the applicant shall request inspection
of mitigation plantings and final the BDS Zoning Permit.
6. All mitigation and remediation shrubs and trees shall be marked in the field by a tag
attached to the top of the plant for easy identification by the City Inspector; or the
applicant shall arrange to accompany the BDS inspector to the site to locate mitigation
plantings for inspection. If tape is used it shall be a contrasting color that is easily seen
and identified.
D. The land owner shall maintain the required plantings to ensure survival and
replacement. The land owner is responsible for ongoing survival of required plantings
during and beyond the designated two-year monitoring period. After the 2-year initial
establishment period, the landowner shall:
1. Obtain a Zoning Permit for a final inspection at the end of the 2-year maintenance and
monitoring period. The applicant shall arrange to accompany the BDS inspector to the
site to locate mitigation plantings for inspection. The permit must be finaled no later
than 2 years from the final inspection for the installation of mitigation planting, for the
purpose of ensuring that the required plantings remain. Any required plantings that
have not survived must be replaced.
2. All required landscaping shall be continuously maintained, by the land owner in a
healthy manner, with no more than 15% cover by invasive species. Required plants that
die shall be replaced in kind.
E. Failure to comply with any of these conditions may result in the City’s reconsideration of
this land use approval pursuant to Portland Zoning Code Section 33.700.040 and /or
enforcement of these conditions in any manner authorized by law.
Staff Planner: Sean Williams
Decision rendered by: ____________________________________________ on June 28, 2021
By authority of the Director of the Bureau of Development Services

Decision mailed: June 30, 2021
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About this Decision. This land use decision is not a permit for development. Permits may
be required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on August
5, 2020, and was determined to be complete on February 1, 2021.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore this
application was reviewed against the Zoning Code in effect on August 5, 2020.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant requested that
the 120-day review period be extended, as stated with Exhibit A.7. Unless further extended by
the applicant, the 120 days will expire on: September 9, 2021.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed to the Hearings Officer, and if
appealed a hearing will be held. The appeal application form can be accessed at
https://www.portlandoregon.gov/bds/45477. Appeals must be received by 4:30 PM on July
14, 2021. The completed appeal application form must be emailed to
LandUseIntake@portlandoregon.gov and to the planner listed on the first page of this
decision. If you do not have access to e-mail, please telephone the planner listed on the front
page of this notice about submitting the appeal application. An appeal fee of $250 will be
charged. Once the completed appeal application form is received, Bureau of Development
Services staff will contact you regarding paying the appeal fee. The appeal fee will be refunded
if the appellant prevails. There is no fee for Office of Community and Civic Life recognized
organizations for the appeal of Type II and IIx decisions on property within the organization’s
boundaries. The vote to appeal must be in accordance with the organization’s bylaws. Please
contact the planner listed on the front page of this decision for assistance in filing the appeal
and information on fee waivers. Please see the appeal form for additional information.
If you are interested in viewing information in this file, please contact the planner listed on the
front of this notice. The planner can email you documents from the file. A fee would be
required for all requests for paper copies of file documents. Additional information about the
City of Portland, and city bureaus is available online at https://www.portland.gov. A digital
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copy of the Portland Zoning Code is available online at
https://www.portlandoregon.gov/zoningcode.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Hearings Officer is final; any
further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21 days
of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact LUBA at
775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265 for
further information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on
that issue. Also, if you do not raise an issue with enough specificity to give the Hearings
Officer an opportunity to respond to it, that also may preclude an appeal to LUBA on that
issue.
Recording the final decision.
If this Land Use Review is approved the final decision will be recorded with the Multnomah
County Recorder.
• Unless appealed, the final decision will be recorded after July 14, 2021 by the Bureau of
Development Services.
The applicant, builder, or a representative does not need to record the final decision with the
Multnomah County Recorder.
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
•
•
•
•

All conditions imposed herein;
All applicable development standards, unless specifically exempted as part of this land use
review;
All requirements of the building code; and
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.

Decision Notice for LU 20-175676 EV
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EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement
1. Environmental Review Packet (8/5/20, 11/20/20, 1/29/21)
2. Geotechnical Engineering Consultation (3/31/21)
3. Geotechnical Inspection Letter
4. Geotechnical Reporting
5. Slope Stabilization Permit Drawings
6. Slope Stabilization Calculations
7. Request for Extension of 120-Day Review Period
B. Zoning Map (attached)
C. Plans/Drawings:
1. Revised Existing Conditions Plan – 3/31/21 (attached)
2. Revised Proposed Development Plan – 3/31/21 (attached)
3. Revised Construction Management Plan – 3/31/21 (attached)
4. Revised Remediation Plan – 3/31/21 (attached)
5. 11/20/20 Planset
6. 2/1/21 Planset
7. Original Planset
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Bureau of Environmental Services
2. Site Development Review Section of BDS (3/17/21 & 4/21/21)
3. Bureau of Parks, Forestry Division
4. Life Safety Plans Examiner
F. Correspondence:
1. Michael & Kristen Kern (2/23/21)
2. Stephen F. Dale (3/3/21)
G. Other:
1. Original LU Application
2. Incomplete Letter
The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868).
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Attachment E: Revised Existing Conditions Plan
* NO ORDINARY HIGH WATER MARK FOR UNNAMED DRAINAGE.

Unnamed
Drainage

Areas Left Undisturbed

LU 20-175676 EV
Exhibit C.1

* NO TREES WERE REMOVED DURING CONSTRUCTION AND NO TREES WILL BE REMOVED TO COMPLETE REMAINING WORK.

Photos of undisturbed vegetation downhill of Project area

LU 20-175676 EV
Exhibit C.1

Attachment F: Revised Proposed Development Plan

9r

Proposed Development includes:
1) Remove impervious Patio Area #1 and place and compact soils from Native Dirt Stockpile (approximately
10-15 cubic yards) as engineered fill to restore to final grade. This area will be gradually sloped and restored to a
final elevation of 482 feet at the stockpile area down to a final elevation of 470 feet at Patio Area #1. All contour
work will be monitored by True North and restored in accordance with City requirements. See Final slope
contours on Attachment H: Revised Remediation Plan. Temporary disturbance.

LOT 9

LOT 11
Unnamed
Drainage

FOUND 1/2"
IRON PIPE

LEGEND

2) Retain impervious Patio Area #2 (approximately 400 sq feet), the Turf Patio Area (approximately 1,200 sq
feet), and the steps from driveway to the Turf Patio Area. Permanent Disturbance. Stability of wall will be
assessed by True North; the preliminary plan is discussed in the revised geotechnical report.

FOUND 5/8"
IRON ROD

•

3) Install helical pier stabilization system per engineered drawings. Existing wall will be rebuilt 2-foot over from
current location. Permanent Disturbance.

67.5%

.

4) Remove backfilled dirt from deck posts to expose the pier and footer according to City requirements.
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for downspouts

Turf Patio Area: 3-inch Perforate
Pipe behind retaining wall. 3-inch
Schedule 40 PVC Pipe drain outlets
every 20-feet with 2-inch round river
rock rip rap at the end of each pipe.
Permanent Disturbance.
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6. ALL EXISTING TREES WILL REMAIN; NO TREE CLEARING WILL OCCUR. ALL EXISTING
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EXISTING CONDITIONS
5216 SW BURTON DR
LOT 5 "HIGHLANDS CREST"
NE 1/4 SEC 6, T1S, R1E, W.M.

TRACT 1 SN 44112
Total Disturbance Area (Approx. 8,000
square feet temporary, with 2,000 square feet
permanent). Soils to remain on site and
Greenway Scapes to perform dirt work &
retaining wall work. Terra Firma to install
piers and footings - see engineering
drawings.
Retaining Walls to remain 4 feet high
throughout. Top of the wall elevations range
from 476 feet to 472 feet and bottom of the
wall elevations range from 472 feet to 468
feet. No undocumented fill was used. All soil
used was native from site. No soil will be
removed from site.

2. THE BASIS OF BEARINGS WAS PER THE PLAT OF "HIGHLANDS CREST",
MULTNOMAH COUNTY RECORDS.

4. THIS MAP WAS PREPARED FOR THE EXCLUSIVE USE OF JENNIFER SCHARTZ.
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Attachment G: Revised Construction Management Plan
Construction Management Includes:
1) Remove impervious Patio Area #1, place and compact soils from Native Dirt Stockpile (approximately 10-15 cubic yards) to restore to final grade.
This area will be gradually sloped and restored to a final elevation of 482 feet at the stockpile area down to a final elevation of 470 feet at Patio Area
#1. All contour work will be monitored by True North and restored in accordance with City requirements. See Final slope contours on Attachment H:
Revised Remediation Plan. Temporary disturbance.

9r

2) Retain impervious Patio Area #2 (approximately 400 sq feet), the Turf Patio Area (approximately 1,200 sq feet), and the steps from driveway to
the Turf Patio Area. Permanent Disturbance. Stability of wall will be assessed by True North; the preliminary plan is discussed in the revised
geotechnical report.
3) Install helical pier stabilization system per engineered drawings. Existing wall will be rebuilt 2-foot over from current location. Permanent
Disturbance.
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4) Remove backfilled dirt from deck posts to expose the pier and footer in accordance with City requirements.
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5. THIS MAP WAS PREPARED BY PLAT RECORDS, CALCULATED DATA, AND
FIELD MEASUREMENTS, A RECORDED BOUNDARY SURVEY WILL NOT BE FILED.
6. ALL EXISTING TREES WILL REMAIN; NO TREE CLEARING WILL OCCUR. ALL EXISTING
SHRUBS AND GROUNDCOVER OUTSIDE THE TEMPORARY DISTURBANCE AREA ARE
TO REMAIN UNDISTURBED.
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EXISTING CONDITIONS
5216 SW BURTON DR
LOT 5 "HIGHLANDS CREST"
NE 1/4 SEC 6, T1S, R1E, W.M.

TRACT 1 SN 44112
Total Disturbance Area (Approx. 8,000
square feet temporary, with 2,000 square feet
permanent). Soils to remain on site and
Greenway Scapes to perform dirt work &
retaining wall work. Terra Firma to install
piers and footings - see engineering
drawings.
Retaining Walls to remain 4 feet high
throughout. Top of the wall elevations range
from 476 feet to 472 feet and bottom of the
wall elevations range from 472 feet to 468
feet. No undocumented fill was used. All soil
used was native from site. No soil will be
removed from site.

2. THE BASIS OF BEARINGS WAS PER THE PLAT OF "HIGHLANDS CREST",
MULTNOMAH COUNTY RECORDS.

4. THIS MAP WAS PREPARED FOR THE EXCLUSIVE USE OF JENNIFER SCHARTZ.
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Attachment H : Revised Remediation Plan
1. Primary Planting Area - All invasive species will be removed from the area. This area is approximately
8,000 square feet of disturbance. Since no trees were removed from the site, the client proposes planting 2
shrubs and 5 ground cover plants for every 50 square feet of disturbance.

LOT 9

LOT 11

FOUND 1/r
IRON PIPE

2. Secondary Planting Area - This includes all areas left undisturbed. All invasive species will be removed
from the area. This area is approximately 8,000 square feet. Since no trees were removed from the site,
the client proposes planting 2 shrubs and 5 ground cover plants for every 50 square feet of disturbance.
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1. This map shows the proposed final grade of the site.
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10 Native trees, selected from Portland Plant List, to be planted
throughout Primary and/or Secondary planting areas.
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