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I.

GENERAL INFORMATION

File Number:

20-162817 EN GW (Hearings Office 4210005)

Applicant:

Tina Farrelly
Pacific Habitat Services
9450 SW Commerce Circle, Suite 180
Wilsonville, OR 97070

Property Owners:

Kathi Dordevic and Dean Dordevic
11578 S Riverwood Road
Portland, OR 97219-8451
Harry W. Gabriel Jr. and Melody Gabriel REV TR
11614 SW Riverwood Road
Portland, OR 97219

Appellants:

Dean Dordevic and Harry W. Gabriel Jr.

Appellant’s Representative:

Jennie Bricker
Land Shore Water Legal Services LLC
818 SW Third Avenue, PMB 1517
Portland, OR 97204

Hearings Officer:

Gregory J. Frank

Bureau of Development Services (BDS) Staff Representative: Kate Green
Site Address:

11578 S Riverwood Road and 11614 S Riverwood Road

Legal Description:

LOT 4 TL 3100, RIVERWOOD; LOT 5 TL 2900, RIVERWOOD;
LOT 4&5 TL 3000, RIVERWOOD

Tax Account Numbers:

R711300260, R711300310, R711300320

State ID Numbers:

1S1E35AC 03100, 1S1E35AC 02900, 1S1E35AC 03000
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Quarter Section: 4132
Neighborhood: None
Business District: None
District Neighborhood Coalition: None
Plan District: None
Zoning: Single Dwelling Residential 20,000 (R20), Environmental Conservation (c), Greenway
River General (g)
Other Designations: Unincorporated Multnomah County; Flood Hazard Area; Landslide
Hazard Area; Resource Site 117-Multnomah County Project
Land Use Review: Type II, Environmental Review (EN) and Greenway Review (GW)
BDS Administrative Decision: Approval with conditions.
Public Hearing: The hearing was opened at 2:30 pm on July 2, 2021, via the Zoom platform
due to COVID-19, and was closed at 5:04 pm. The record was held open until 4:00 p.m. on
August 9, 2021 for new evidence; until 4:00 p.m. on August 16, 2021 for response to new
evidence and until 4:00 p.m. on August 23, 2021 for applicant’s final argument. The record
was closed at 4:00 p.m. on August 23, 2021.
Testified at the Hearing:
Kate Green
Jennie Bricker
Tina Farrelly
John Van Staveren
Dean Dordevic
Jennifer Antak
Staff Decision and Appeal: The City of Portland Bureau of Development Services Planning
Staff (“Staff”) issued a Notice of a Type II Decision on a Proposal in Your Neighborhood (“Staff
Decision” – Exhibit H.2) related to the above-described parcels of real property (collectively
the “Subject Property”). Staff approved, with conditions, a proposal by Applicant to remove
an existing boat dock and construct a new boat dock. Applicant appealed/contested (Exhibit
H.3) the validity of a number of the conditions contained in the Staff Decision. 1 The Hearings
1

Exhibit H.3 listed/highlighted the following appeal issues (1) Exterior Lighting Condition, (2) Mitigation Requirements,
(3) Tire Crane Contingency and (4) Existing Structures
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Officer refers to the Appellant and Applicant collectively as the Applicant throughout this
decision. The Hearings Officer addresses each of Applicant’s appeal issues in the findings
below.
Proposal: Applicant proposed to remove an existing dock facility on the Subject Property,
shared by the two property owners listed above, and replace it with a new boat dock.
Applicant’s proposal included the construction of gangways, landings and a dock supported
by pilings.
Required Reviews: The proposed development is subject to Environmental Review and
Greenway Review because the dock project is partly located within the resource area of the
Environmental Conservation overlay zone and within and riverward of the top of the bank in
the Greenway River General overlay zone.
Relevant Approval Criteria: In order to be approved, Applicant’s proposal must comply with
the approval criteria of Title 33. The relevant criteria are:




II.

Environmental Review 33.430.250.E
Greenway Review 33.440.350

Willamette Greenway Design Guidelines
ANALYSIS

Site and Vicinity: The Hearings Officer finds that the Staff Decision section entitled “Site and
Vicinity” is relevant to this Decision. Further, the Hearings Officer finds that Staff’s narrative in
the “Site and Vicinity” section of the Staff Decision is a fair and accurate description of the
Subject Property and nearby area. The Hearings Officer finds that Applicant did not dispute
the validity of the “Site and Vicinity” section of the Staff Decision. Therefore, the Hearings
Officer incorporates below the Staff Decision “Site and Vicinity” section (Exhibit H.2, page 2).

“The project site is made up of three residentially zoned properties situated between S
Riverwood Drive and the west bank of the Willamette River. Near the street, the properties
are relatively flat; the terrain then slopes down steeply adjacent to the two single-dwelling
residences, which are built into the slope; and on the east side of the houses there are
some flatter yard areas before the bank steepens moderately down to the river toward an
existing shared dock facility. The existing dock is accessed from the residences via a wood
deck and pathway.
Also, though not shown on the applicant’s plans, BES has identified a 10-foot wide public
easement (as-built #21833) that crosses the subject properties and has a public 8-inch
concrete (CSP) sanitary-only sewer within it. The public easement appears to be located
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east of the existing houses, and outside of the development area for the proposed dock
facilities.
The project plans appear to identify some trees on the riverside of the residence at 11578
S Riverwood property. No trees are shown on the 11614 S Riverwood property, though
trees appear to be located on that property, based on a site visit on July 22, 2020, and
aerial photos. Between the river and the greenway setback, the shoreline for the
properties includes a mix of nuisance, native, and ornamental plantings. In these areas,
based on a site visit and aerial photos, each yard also appears to include retaining walls or
fencing and other outdoor recreational areas, within or riverward of the greenway
setback. Aerial photos over the past decade appear to show some of these features are
relatively new.
The adjacent riverfront properties are developed with houses and several have boat
docks. The property directly across the river is within the City of Milwaukie and is
developed as public park and boat ramp. Johnson Creek flows into the Willamette River at
the north end of the public park, and a Kellogg Creek flows into the Willamette River
south of the public boat ramp and next to a waste water treatment facility located near
the south end of the park. Elk Rock Island is located approximately 1,500 feet south of the
subject site.
Natural resources on and around the site are described in greater detail, in the
“Environmental and Greenway Resources” section below.
The project site may have resources of historic, cultural, and scientific value to the general
public and associated Native American tribes, whose ancestors lived in the area and
harvested natural resources for subsistence and spiritual/ceremonial uses.”
Environmental and Greenway Resources: The Hearings Officer finds that the Staff Decision
section entitled “Environmental and Greenway Resources” is relevant to this Decision. Further,
the Hearings Officer finds that Staff’s narrative in the “Environmental and Greenway
Resources” section of the Staff Decision is a fair and accurate description of the Subject
Property. The Hearings Officer finds that Applicant’s appeal did not directly and specifically
dispute the validity of the “Environmental and Greenway Resources” section of the Staff
Decision. Therefore, the Hearings Officer incorporates below the Staff Decision
“Environmental and Greenway Resources” section (Exhibit H.2, pages 3 & 4).

“The site lies at approximate river mile 18.5 in an unincorporated area of Multnomah
County, known as Dunthorpe, between the city boundaries of Portland and Lake Oswego.
The ordinary high water (OHW) elevation of the river in the project area is approximately
22 feet (NAVD88) and the Ordinary low water (OLW) elevation is approximately 5 feet
(NAVD88). The channel width is approximately 1,300 feet, at OHW between the subject
site and the public park across the river. The 100-year floodplain within the project area is
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36.2 feet elevation (NAVD88), as shown on the Flood Insurance Rate Map (Map Number
41051C0360H).
The subject properties are within Resource Site 117-A: Dunthorpe, as mapped in the
Inventory of Natural, Scenic and Open Space Resources for Multnomah County
Unincorporated Urban Areas (2002). Overall, Resource Site 117-A is approximately 660
acres and the general boundaries are Lewis and Clark College/Riverview Cemetery (north),
Willamette River (east), the county line at Iron Mountain Road (south), and Terwilliger
Boulevard (west). This area is composed primarily of low-density residential development
and within the resource site, there are both aquatic and terrestrial habitats, including
streams and ravines flowing to the Willamette River and Tryon Creek, and rock cliffs above
the Willamette River. Resource Site 117-A has a habitat rating of 55 (the habitat rating
range for all City and County sites is 6-106).
Valuable resources found within Resource Site 117-A include perennial and seasonal
streams, palustrine wetlands, springs, forest, fish and wildlife, special status species,
groundwater, and open space. Functional values include water quality, flood
attenuation/storage, fish and wildlife habitat, slope stabilization/soil anchoring,
groundwater recharge and discharge, and water supply and heritage. Additional
functional values include sediment trapping and pollutant/nutrient removal, storm
drainage, land use buffering, education, recreation and scenic amenities.
The primary resources found at the project site include the vegetated bank,
mudflats/shallow water habitat, and the waterway along the Willamette River, which
afford fish and wildlife habitat, flood storage, groundwater recharge, and scenic
amenities.
Additionally, as noted in the BES response (Exhibit E.1): The site has also been identified as
a Special Habitat Area by the City’s Natural Resource Inventory Recommended Draft.
Special Habitat Areas contain unique resource features or functions that are important to
the City’s native fish and wildlife populations.
The applicants’ narrative (Exhibit A.1) notes there are 5 species listed under the federal
Endangered Species Act (ESA) with the potential to occur in the project area, including
Chinook and coho salmon and steelhead trout. In addition, the project area contains
designated Critical Habitat, Essential Fish Habitat, and Essential Salmonid Habitat, as
defined by the Oregon Department of State Lands (DSL).
The applicant’s narrative also notes [c]hannel dynamics in this reach of the river are
influenced by the overall flow regime of the lower Willamette River, which is tidally
influenced; the local effects of flow around Elk Rock Island and a rock outcropping
immediately south/upstream of the action area; the local influence of municipal
discharges across the river; and the local influence of inflows from Johnson Creek. Within
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the project area, the current configuration of the floating walkway may add to sediment
accretion by blocking or slowing flow velocities through the inshore areas and allowing
sediment to accumulate more readily. The largest contributing factor to this pattern of
accretion, however, is likely a result of flow hydrodynamics at the bend in the river where
the project is located. Typically, in rivers, erosion occurs at concave and accumulation
occurs at convex parts of the bends. The location of the project area coincides with a
convex part of the bend in the river that likely provokes specific flow hydrodynamics and
excessive deposition of sediment.
As described in the Willamette River Greenway Plan, the Willamette River and its
riverbanks are a natural resource of inestimable statewide importance. The north
boundary of Resource Site 117-A abuts Resource Site 23.7 (Rank III) of the Lower
Willamette River Wildlife Habitat Inventory (1986). The habitat areas at the project site and
surrounding Dunthorpe area were not included in the Lower Willamette River Wildlife
Habitat Inventory, as Multnomah County had jurisdiction of the area when that inventory
was created in 1986. As such, the nearest designated Rank I and Rank II wildlife habitat
areas are approximately 2 miles or more downstream of the site and include the shoreline
between the Sellwood Bridge and Willamette Park (Sites 23.4A and 23.5) on the west bank
of the Willamette River and the shoreline and uplands at Oaks Bottom (Sites 21.1A, 21.1B)
on the east side of river.
The subject site does not have a designated Greenway trail, viewpoint, or view corridor.”
Zoning: The Subject Property is in the Residential 20,000 (R20) base zone. The single‐
dwelling zones are intended to preserve land for housing and to provide housing
opportunities for individual households.
The Subject Property is also within the following overlay zones:




Environmental Conservation (c) conserves important resources and functional values in

areas where the resources and functional values can be protected while allowing
environmentally sensitive urban development.

Greenway River General (g) allows for uses and development which are consistent with

the base zoning, which allow for public use and enjoyment of the riverfront, and which
enhance the river's natural and scenic qualities.

On March 1, 2021, the overlay zones on the Subject Property and surrounding properties
were changed as part of a legislative project River Plan/South Reach; however, this review is
conducted based on the overlay zones in effect at the time of the application.
Land Use History: City records indicate 10 prior land use reviews were conducted for the
Subject Property while under the jurisdiction of Multnomah County. The reviews are primarily
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related to the construction of the existing houses and related accessory structures or changes
to the property boundaries. Several of the cases have conditions, which must continue to be
met, including:


MUP 14-91 WRG: Willamette River Greenway Review for replacement house (11578 S
Riverwood)

Condition 2. Prior to issuance of building permits, provide a landscape plan for the area
between the house and the riverbank. Plans shall include at least two deciduous and two
evergreen trees which will break the silhouette of the house as viewed from the river.
Deciduous trees shall be at least 2-inch caliper at the time of planting (London Plane Tree
is recommended). The evergreen tree shall be at least 6-ft. height at the time of planting
(Incense Cedar or Hogan Cedar are recommended). Required trees shall be maintained in
a healthy state and allowed to grow to maturity.


MUP 11-97 WRG: Willamette River Greenway Review to remove an existing structure and
construct a new single family dwelling (11614 S Riverwood)

Condition 3. The applicant shall cease development of the project in the event an object
or objects of cultural significance are found and contact this office and the State Historic
Preservation Office (SHPO) in compliance with Oregon Revised Statues.
Agency and Neighborhood Review: A Notice of Proposal in your Neighborhood was mailed
on September 29, 2020.
1. Agency Review: Several agencies responded to Applicant’s proposal in this case.
Additional details are included in the listed exhibits.
The Site Development Section of BDS (“Site Development”) (Exhibit E.1) responded with
information about flood hazards, balanced cut/fill and no-rise requirements, geotechnical
requirements, erosion control, and dock construction requirements that will apply at the
time of permit review.
The Bureau of Environmental Services (“BES”) (Exhibit E.2) provided information about
sanitary sewer services and storm water management requirements, and details about
site considerations and construction methods related to the protection of riparian
resources. Also, as noted above, BES has identified that a 10-foot wide public easement
(as-built #21833) crosses the subject properties and has a public 8-inch concrete (CSP)
sanitary-only sewer within it. BES also provided two open-record submissions (Exhibit H.7,
attachments).

Decision of the Hearings Officer on Appeal of Administrative Decision
LU 20-162817 EN GW (Hearings Office 4210005)
Page 8

The Life Safety Section of BDS (Exhibit E.3) noted that a separate Building Permit will be
required for the work proposed and the proposal must be designed to meet all applicable
building codes and ordinances.
The Oregon Department of State Lands (“DSL”) provided a Wetland Land Use
Notification response (Exhibit E.4), which indicated that the Willamette River is a stateowned waterway. The DSL response noted that the proposed project appears it will
impact Essential Salmonid Habitat and requires a state permit. The DSL response noted
that there is an active permit (APP 57733) and lease (AU10190) for Applicant’s proposed
dock project. The DSL response also noted that a federal permit may be required by the
Army Corps of Engineers. Staff, in the Staff Decision (Exhibit H.2, page 5) indicated that a
DSL permit (57733-RF) has been issued.
Portland Fire (Exhibit E.5) and Portland Transportation (Exhibit E.6) responded with no
issues about the proposal.
Applicant provided a service agency form from the following:

2.

Lake Oswego Fire Department (Exhibit A.2) indicates fire department access, hydrant
location and fire flow are adequate for the project.

Neighborhood Review: No written responses have been received.

APPEAL ISSUES FINDINGS
APPEAL ISSUE 1: DOCK LIGHTING
Applicant objected to Staff Condition A.1 (Exhibit H.2, page 12) which states:

“The dock lighting must meet the exterior lighting requirements of 33.475.230.”
Staff findings supporting Condition A.1 are quoted below:

“The proposal also includes two flashing lights on the dock (Exhibit C.3), which the
applicants note are United States Coast Guard (USCG) approved yellow flashing lights,
which flash every four seconds, 15 flashes per minute. The applicants indicate the USCG
have mandated the use of the flashing lights, via the DSL permit, due to the dock’s close
proximity to the navigation buoys in the river channel. The applicants acknowledge the
flashing lights may result in some disturbances or behavior modifications on fish and
wildlife species, but offer no information about how those impacts will be tempered,
except to suggest other dock changes will mitigate for such impacts (Exhibit A.3).
However, after the submittal of this application, new regulations were adopted with the
intent of minimizing the impacts of lighting on resources and these will be applied as a
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condition to ensure lighting impacts are tempered. With a condition that the dock
lighting must meet the exterior lighting requirements of 33.475.230, the lighting impacts
should be minimized.” (Exhibit H.2 page 8 & 9)
Staff, in an open-record submission, added the following comments (Exhibit H.16, pages 1 &
2):

“The applicants/appellants have proposed a dock facility that will extend approximately
385 feet riverward of the OHW which is approximately 30 percent of the total 1,300-foot
width of the river at the project location. Due to the dock’s proximity to the navigation
channel, they indicate lighting is needed on the dock, since the US Coast Guard has
determined the dock location could impede safe boating and navigation in the river. Staff
applied a condition regarding the lighting, in order to find the approval criteria could be
met. The applicants/appellants object to the application of a condition, which refers to a
code standard that became effective after the application was submitted, and they also
indicate the provision cannot be met.
Given the applicants/appellants did not provide a lighting plan by a lighting expert or
substantive information to demonstrate how lighting impacts to the species dependent
on the river (as further discussed in the BES memos submitted on August 4, 2021) could
be avoided or minimized, BDS Staff could have made findings that the
applicants/appellants did not meet the burden to show the proposed lighting would not
have adverse impacts. Instead, BDS Staff referred to the code language that had recently
been adopted after being vetted by the Bureau of Planning and Sustainability; multiple
city agencies, including those with expertise in marine ecology; the members of the
Planning and Sustainability Commission; and approved City of Portland Hearings Office
LU 20-162817 EN GW Hearings Office Case #4210005 Received August 16, 2021 Exhibit H16 Memorandum for LU 20-162817 EN GW Page 2 by members of the City Council. BDS
Staff could have applied a condition similar to the new lighting requirements, without
referencing to the newer code provision. Instead, BDS Staff referred to the newer code
provision as a means to inform the applicants/appellants of the extensive scrutiny that
had already been applied to the topic and the noted purpose of the lighting regulation,
below, which aligns with fulfilling the approval criterion 33.440.350.F:
33.475.230 Exterior Lighting
A. Purpose. The standards for exterior lighting are intended to:
• Minimize light glare and light spill from artificial lighting and associated negative
impacts
on fish and wildlife and their habitats;
• Reduce light pollution and glare impacts on residential developments;
• Maintain public safety and security along public trails, in parks, along public streets, and
on piers and gangways; and
• Provide flexibility for river‐dependent operations associated with docks.
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Based on a review of the applicants/appellants’ submittals after the July 26, 2021 appeal
hearing, it still appears the applicants/appellants have not effectively demonstrated how
the proposed lighting will not impact the riverine environment. Nor have they provided a
lighting plan by a lighting expert to demonstrate that the condition cannot be met. As
such, the lighting has not been shown to meet the approval criteria”
Staff also provided a Memorandum from Melissa Brown, BES Environmental Specialist,
discussing the Applicant’s proposed dock lights (Exhibit H-7, Brown Memorandum page 2):

“Flashing lights on the end of the dock, requested by the USCG, do present an impact on
these fish, however. There have been many, many peer-reviewed studies that prove that
artificial light disrupts migratory patterns and feeding/predator avoidance behaviors in
salmonids, particularly juveniles because they move along shorelines where cover
habitats are most accessible. In fact, in seeking guidance from the federal agency
responsible for Columbia Basin salmon recovery - National Marine Fisheries Service
(NMFS) – the local biologist recommended installing a shield under each light so that it
does not shine directly down into the water column, and suggested that a flashing light
would definitely be more of an adverse impact to migration than a solid light.”
Applicant, in its final open-record submission (Exhibit H.23), identified two legal theories
supporting the claim that Condition A.1 is not valid/lawful. Applicant first argued that
Condition A.1 violates the Oregon land use “fixed goal post rule” (Exhibit H.23, page 2).
Applicant also argued that Condition A.1 is not supported by substantial evidence.
The Hearings Officer addresses each of Applicant’s Condition A.1 arguments below.
Dock Lighting - Fixed Goal Post Rule.
The Hearings Officer restates the following section of the Staff findings quoted above.

“BDS Staff could have applied a condition similar to the new lighting requirements,
without referencing to the newer code provision. Instead, BDS Staff referred to the newer
code provision as a means to inform the applicants/appellants of the extensive scrutiny
that had already been applied to the topic and the noted purpose of the lighting
regulation, below, which aligns with fulfilling the approval criterion 33.440.350.F.”
The Hearings Officer finds that Staff may well believe the City can impose “lighting
requirements” similar to those found in the newly enacted Portland City Code (“PCC”)
33.44.350.F as a condition in this case. However, the Hearings Officer finds that is not what
Staff did. Rather, Staff clearly and unequivocally mandated conformance with Portland City
Code (“PCC”) 33.475.230. The Hearings Officer is obligated to review and assess the validity of
the specific language imposed by Staff in Condition A.1.

Decision of the Hearings Officer on Appeal of Administrative Decision
LU 20-162817 EN GW (Hearings Office 4210005)
Page 11

Applicant provided the following response to Staff’s imposition of Condition A.1 (Exhibit H.23,
page 2):

“The City’s attempt to evade the goal post rule through a condition of approval is not
permitted by Oregon law. For that reason, the condition of approval for exterior lighting
is based on an improper construction of applicable law and must be reversed.” [citation
omitted].
The Hearings Officer finds that Staff and Applicant agree that PCC 33.475.230 was not
effective at the time the Applicant’s application, in this case, was deemed complete. 2 The
Hearings Officer finds Staff’s mandate of conformance with PCC 33.475.230, in Condition A.1,
is improper. The Hearings Officer is not authorized to speculate what “similar lighting
requirements” Staff may have imposed as an alternative to its reference to PCC 33.475.230
and therefore the Hearings Officer is unable to modify Condition A.1 as Staff may have
desired.
Dock Lighting - Substantial Evidence.
The Hearings Officer, in the findings above related to the Fixed Goal Post Rule, determined
that Condition A.1 as drafted in the Staff Decision (Exhibit H.2, page 12) was not valid. As such
the Hearings Officer could have chosen not to provide findings for Applicant’s alternative
dock lighting theory that Condition A.1 is not valid. However, in the event this decision is
appealed to LUBA the Hearings Officer addresses Applicant’s substantial evidence argument.
•

Overview of the Substantial Evidence Test.

ORS 197.835 (9)(a)(C) states that LUBA has the obligation to reverse or remand a local land use
decision if that land use decision is not supported by substantial evidence in the whole
record. A “substantial evidence” inquiry is necessarily case specific. Reguero v. Teacher
Standards and Practices, 312 Or. 402, 822 P.2d. 1171 (1991). Such inquiry requires the
Hearings Officer to review the entire record of this appeal and determine what evidence was
provided by the City and Applicant. Substantial evidence exists to support a finding of fact
when the record, viewed as a whole, would permit a reasonable person to make a particular
finding. ORS 183.482(8)(c) and Armstrong v. Asten-Hill Co., 90 Or App 200 @ 206 (1988).
Where there is conflicting evidence a decision maker, such as the Hearings Officer, is called
upon to assess the credibility of the conflicting evidence and explain the reasoning behind
2

ORS 227.178(3)(a) (3)(a). If the application was complete when first submitted or the applicant submits
the requested additional information within 180 days of the date the application was first submitted and
the city has a comprehensive plan and land use regulations acknowledged under ORS 197.251, approval
or denial of the application shall be based upon the standards and criteria that were applicable at the time
the application was first submitted.
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determining what evidence is deemed credible, or more credible, than other evidence in the
record.
In this case the Hearings Officer embraced the following concepts. First, an unsupported
conclusion or opinion by any person was not considered substantial evidence. Second, the
quantity of evidence submitted by the City and Applicant was not a deciding factor; the
quality/credibility of the evidence was most determinative.
•

Hearings Officer’s interpretation of Applicant’s Substantial Evidence
Arguments.

Applicant focused its substantial evidence arguments on three points. First, Applicant argued
that Staff mischaracterized an Applicant statement. Second, Applicant argued that
representations by Staff that the dock lights would have negative impacts on aquatic and
terrestrial species are not buttressed by credible specific and/or identifiable scientific studies
and/or data. Third, Applicant argued that the evidence provided by its environmental
consultants is more credible than evidence provided by the City and consequently should be
relied upon by the Hearings Officer.
** Applicant’s First Argument: Staff Characterization of
Statement.

Applicant

Applicant characterized the following statement made by Staff as a “misstatement”:

“The applicants acknowledge the flashing lights may result in some disturbances or
behavior modifications on fish and wildlife species, but offer no information about how
those impacts will be tempered, except to suggest other dock changes will mitigate for
such impacts.”
Applicant contends that it described the impacts from the proposed dock lights upon fish
and wildlife as “insignificant.” Further, Applicant stated that it described in detail mitigation
actions that would offset the dock lighting impacts upon fish and wildlife.
The Hearings Officer finds that both Staff’s above-quoted finding and Applicant’s reference to
“insignificant” are generally fair and reasonable statements with neither being absolutely
wrong or inaccurate. The Hearings Officer will address Staff’s statement “but offer no
information about how those impacts will be tempered” in the findings below. The Hearings
Officer finds Applicant’s argument that Staff misstated or mischaracterized any Applicant
statement is not, standing alone, a legal basis to find that Condition A.1 should fail for the lack
of “substantial evidence.” The Hearings Officer finds the Applicant’s argument that Condition
A.1 is not valid because of the above-quoted Staff comment is not persuasive.
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** Applicant’s Second Argument: Quantity/Quality of Staff Evidence
provided by Staff.
The Hearings Officer finds that the Staff Decision (Exhibit H.2) findings related to the dock
lighting lacks scientific or authoritative evidence to support its conclusion that Applicant’s
proposed dock lighting will cause specific and quantifiable impacts to environmental
resources and functional values (as required by PCC 33.430.250 E. and PCC 33.440.350 F).
Based solely on language contained in the Staff Decision the Hearings Officer would be
justified in finding that the imposition of Condition A.1 is not supported by substantial
evidence.
Staff did, however, provide two memoranda prepared by employees of BES (Exhibits H.7,
attachments). Exhibit H.7 (Memorandum from Jennifer Antak, pages 2 and 3) stated, in part,
the following:

“The technical memorandum composed by fish biologist and coworker Melissa Brown
submitted to Planner Kate Green on April 22, 2021 addresses some of the impacts artificial
lighting has on salmonids. This memorandum will expand upon that information and
include information about other species impacted by artificial light over waterbodies.
Artificial lighting over waterways can have profound ecological impacts on varying levels
of biota ranging from individual organisms to entire populations. Studies have shown that
artificial lighting can suppress aquatic insect drift. Flying insects, drawn to the artificial
light emerge from riparian areas at night. The lighting acts as ecological traps, increasing
mortality, and limiting dispersal. This results in the alteration of species and aquaticterrestrial interactions, between the open water and surrounding riparian ecosystems. In
addition to the information provided by Environmental Services Melissa Brown, further
studies on multiple fish species, including migratory salmon, show that artificial light at
night affects fry development, delays and alters patterns of fry dispersal, decreases sex
hormone production in adults, and affects biological rhythms, migratory and parenting
behavior.
Additionally, white light-emitting diodes (LED) were designed to mimic daylight; they
emit light that spans the full visible spectrum and typically contains a lot of blue light
which is known to regulate biological clocks in almost all life on Earth.
The following is an excerpt from the technical memorandum written by Environmental
Services Fish Biologist, Melissa Brown to Development Services Planner, Kate Green
regarding the impacts of flashing lights on fish:
‘Flashing lights on the end of the dock, requested by the USCG, do present an impact
on these fish, however. There have been many, many peer-reviewed studies that
prove that artificial light disrupts migratory patterns and feeding/predator avoidance
behaviors in salmonids, particularly juveniles because they move along shorelines
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where cover habitats are most accessible. In fact, in seeking guidance from the federal
agency responsible for Columbia Basin salmon recovery - National Marine Fisheries
Service (NMFS) – the local biologist recommended installing a shield under each light
so that it does not shine directly down into the water column, and suggested that a
flashing light would definitely be more of an adverse impact to migration than a solid
light.’
Typically, dock and gangways extend into the Willamette River a couple hundred feet
beyond ordinary high water. This proposed development requires the dock to extend
hundreds of feet further into the Willamette River than docks recently built both upstream
and downstream of this site. The dock protrudes further into boat traffic, raises concerns
for the Coast Guard resulting in lighting requirements to prevent collisions at night. As a
compromise, Development Services requires shielding of the flashing light above, below,
and to the sides to reduce the negative impact they will have on both aquatic and
terrestrial species including those under special protection under state and federal
regulations.”
With the addition of the BES provided information, as quoted above, the Hearings Officer
finds (prior to considering Applicant’s evidence) that a condition related to dock lighting
would be supported by substantial evidence. The Hearings Officer finds, based upon the
information in the above-quoted memorandum that Applicant’s proposed dock lighting
would create impacts upon relevant resources and functional values and that shielding the
lights would be reasonable.
The Hearings Officer notes that the above-quoted memorandum references “white lightemitting diodes” despite the Applicant’s proposal requesting “yellow” flashing lights. 3
** Applicants’ Third Argument: The Hearings Officer should rely upon
Applicant’s Evidence.
Prior to addressing Applicant’s Third Argument the Hearings Officer steps back to consider
the Applicant’s burden in this case. For all applicants PCC 33.800.060 states the following:

“The burden of proof is on the applicant to show that the approval criteria are met. The
burden is not on the City or other parties to show that the criteria have not been met.”
Clearly, the burden is on the Applicant to demonstrate that all relevant approval criteria are
satisfied by evidence in the record.

3

Staff Decision (Exhibit H.2, page 8): “The proposal also includes two flashing lights on the dock (Exhibit C.3), which the
applicants note are United States Coast Guard (USCG) approved yellow flashing lights, which flash ever four seconds, 15 flashes
per minute.”

Decision of the Hearings Officer on Appeal of Administrative Decision
LU 20-162817 EN GW (Hearings Office 4210005)
Page 15

Staff identified PCC 33.430.250 E and PCC 33.440.350 and the Willamette Greenway Design
Guidelines are relevant approval criteria for this case. The Hearings Officer finds that PCC
33.430.250 E.1 and 4, as well as PCC 33.440.350 F.1, are particularly relevant to determining
whether the Applicant’s dock lighting can be approved outright or be approved with one or
more conditions.
PCC 33.530.250 E.1 generally requires a proposal minimize the loss of resources and
functional values (consistent with allowing uses generally permitted or allowed in the base
zone without a land use review). PCC 33.430.250 E.4 requires that a proposed mitigation plan
demonstrate that “all significant detrimental impacts on resources and functional values will
be compensated for.” PCC 33.440.350 F.1 prohibits riverward development of the greenway
setback to result “in the significant loss of biological productivity in the river.”
The Hearings Officer first addresses PCC 33.430.250 E.4. This section requires a listing of
relevant “resources and functional values.” Staff, in the Staff Decision (Exhibit H.2, page 2),
identified palustrine wetlands, fish and wildlife and special status species as resources
relevant to this case. The Hearings Officer finds that Applicant does not dispute Staff’s
identification of relevant resources and functional values.”
PCC 33.430.250 E.4, in addition to listing “resources and functional values,” requires a
determination as to a proposal’s impact(s) on “resources and functional values.” PCC
33.540.250 E.4, in addition to listing “resources and functional values” requires a
determination as to whether a proposal’s impact(s) on “resources and functional values” are
“significant.” Similarly, PCC 33.440.350 F.1 requires a determination as to whether any loss of
biological productivity is “significant.” PCC 33.240.250E.1 requires a more general findings
related to whether or not a proposal will minimize the loss of “resources and functional
values.”
In order for Applicant to meet its burden of proof obligation (PCC 33.800.060) in this case it
must submit into the public record substantial evidence that PCC 33.430.250 and PCC
33.44.350 are satisfied.
Applicant submitted numerous documents related to the relevant “resources” and “functional
values” and the impacts of its proposal upon those “resources” and “functional values.”
(Including, but limited to, Exhibits A.2b, A.3, H.5a, H.9, Hl15, H.17, H.21 and H.22) The
Applicant concluded that the proposed dock lights would cause an insignificant impact on
fish and wildlife. (Exhibit H.3, page 2 of letter). To support that position Applicant’s
environmental consultant provided the following comments:

”The National Marine Fisheries Service (NMFS) and United States Fish and Wildlife Service
(USFWS) are charged with ensuring that federal actions do not jeopardize the continued
existence of the most sensitive fish and wildlife species. These two agencies have
evaluated the potential for impacts associated with USCG activities, including the
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operation and administration of United States Aids to Navigation (ATONs). The primary
objective of the ATONs program is to mitigate transit risks to promote the safe and
efficient movement of military, commercial, and other vessels by assisting mariners with
determining their position, charting a safe course, and warning them of dangers and
obstructions. ATONs include lighthouses, buoys, fog signals, day beacons, and similar
signals. Private ATONs (PATONs) are like ATONs but are not operated and/or maintained
by the USCG. The type of PATON required by the USCG for the proposed project would be
considered a minor aid to navigation.
The NMFS did not identify ATON lights as a potential stressor for ESA-listed fish or other
sensitive aquatic species, their Critical Habitat, or Magnsuon-Stevens Essential Fish Habitat
(EFH)[footnote omitted] . The USFWS concurred that there is “no potential for adverse
impacts on migratory birds” expected to result from the low intensity and flashing
characteristic of the LED lights in minor aids. It is reasonable to infer that if NMFS and
USFWS have determined that these types of lights do not pose a significant risk to the
most sensitive fish and wildlife species they similarly do not pose a threat to fish and
wildlife species in general. Both the NMFS and the USFWS acknowledge that the mission
of the USCG ATON program provides benefits to fish and wildlife by preventing direct
harm associated with vessel allisions, collisions, and 1 BiOp: Endangered Species Act
Section 7 Biological and Conference Opinion and Magnsuon-Stevens Fishery
Conservation and Management Act Essential Fish Habitat Consultation on United States
Coast Guard Federal Aids to Navigation Program Tracking No. FPR-2016-9145
(https://repository.library.noaa.gov/view/noaa/22588). 2 MOU: Memorandum of
Understanding Between the United States Coast Guard and the U.S. Fish and Wildlife
Service (https://www.fws.gov/migratorybirds/pdf/management/moucg.pdf).
Administrative Decision Condition A.1 - Additional Information for Dock Project at 11578
and 11614 S Riverwood Road LU 20-162817 EN-GW August 6, 2021 Page - 3 - groundings,
and the secondary effects of pollution resulting from vessel accidents and associated
response and cleanup activities.
For bats and insects, scientific research indicates that responses to lights are speciesspecific and vary with the intensity and spectral qualities of the light. Flashing lights,
which are utilized on structures for aviation safety, appear to result in lower bird and bat
mortality. LED lights are generally less attractive to insects than other types of light with
more ultraviolet and blue spectrum lights. As such, the USCG-required flashing yellow
lights (“FL Y 4s” - flashing yellow four seconds, 15 flashes per minute, visible for 1-3
nautical miles) are likely to minimize the potential to elicit responses from bats or insects.
In conclusion, the potential for indirect impacts from the USCG-required lights (PATONs)
to fish and wildlife species is either not present (for migratory birds and ESA-listed fish) or
has been minimized by the specification of flashing yellow lights (for bats and insects) to
the extent that they are likely insignificant in the context of the existing baseline light
conditions of the project vicinity. In contrast, the lighting requirements of 33.475.230 do
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not provide for navigational safety because the lights would be shielded on the top and
sides and would not be allowed to shine down towards the river. The USCG confirmed
that the required dock lights should not be shielded because the light would be
obstructed and could result in an accident (see Exhibit A.5). As such, the lighting
requirements of 33.475.230 could result in a significant impact to biological productivity
in the river and a significant detrimental impact on resources and functional values
because the risk of boat strikes and/or vessel groundings and the associated pollution and
direct habitat destruction resulting from these events. The approval criteria that apply to
the dock lighting are 33.430.250.E.3 and -.4 and 33.440.350.F.1. Criterion 33.430.250.E.2
does not apply because there are no feasible alternatives to the USCG required lighting.
33.430.250.E.3 There will be no significant detrimental impact on resources and functional
values in areas designated to be left undisturbed. The dock lights will shine 1 to 3 nautical
miles beyond the project footprint. The discussion included in this memorandum
demonstrates that the potential impacts to resources and functional values are not
significant. 33.430.250.E.4 The mitigation plan demonstrates that all significant
detrimental impacts on resources and functional values will be compensated for, and
33.440.350.F.1 The proposal will not result in the significant loss of biological productivity
in the river. The mitigation proposal for the project, which is summarized in this
memorandum, is described in greater detail on pages 38 – 45 of the original
Environmental and Greenway Review application materials (Exhibit A-1, submitted June
30, 2020). The mitigation proposal for the project includes dock improvements,
conservation measures and best management practices, and riparian plantings to
mitigate for project actions that have a measurable impact to the Conservation Overlay
Zone and Greenway (i.e., from additional in- and over-water structure area and temporary
impacts associated with construction such as temporary water quality impacts and pile
driving) as well as any potential indirect impacts of the project. Although the potential
impacts from dock lighting are not likely to be significant, the mitigation proposal will
more than compensate for any potential impacts.”
The Hearings Officer is tasked with identifying and assessing conflicting evidence. The
Hearings Officer finds that while the City’s environmental experts identified possible
detrimental impacts that may or could possibly result from installation of Applicant’s
proposed dock lights the City experts did not explain how those specific impacts were
“significant.” The City’s experts did not explain, to the satisfaction of the Hearings Officer,
how the dock lighting impacts could/would result in a significant loss of biological
productivity in the river. The Hearings Officer finds that the City expert’s credibility was
negatively impacted by its reference to the effect of “white” lights when Applicant’s dock
lighting proposal was for “yellow” lights.
The Hearings Officer finds that Applicant’s environmental experts provided authoritative
comments and reports/studies from relevant governmental agencies indicating that any
detrimental impacts resulting from the installation of the proposed dock lights would be
“insignificant.”.
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The Hearings Officer finds that Staff’s comment that “applicants/appellants did not provide a
lighting plan by a lighting expert” is not supported by a reference to a relevant approval
criterion. The Hearings Officer finds Applicants/Appellants relied upon the United States
Coast Guard for guidance as to the appropriate navigation lights for the proposed dock and
relied upon Applicant’s environmental consultants research and analysis as to possible
environmental impacts created by the proposed yellow flashing dock lights.
The Hearings Officer finds, related to Applicants/Appellants dock lighting proposal, that (1)
Applicant carried its burden of proof as related to the relevant approval criteria, and (2)
Applicant’s evidence related to “resources and functional values” is more persuasive and
credible than such evidence provided by the City. The Hearings Officer finds Applicant did
provide, in the record of this case, substantial evidence related to environmental impacts
created/caused by its proposed dock lighting. The Hearings Officer finds, based upon the
discussion above, that Staff Decision Condition A.1 is not supported by substantial evidence.
Dock Lighting - Conclusions.
The Hearings Officer finds that Staff Decision Condition A.1 is not valid for the reasons set
forth above. The Hearings Officer notes that Applicant proposed an alternative to Condition
A.1 (Exhibit H.8, page 1). Applicant proposed the following:

“If required by the United States Coast Guard (USCG), dock lighting must not exceed the
minimum light requirements set forth for Private Aids to Navigation (PATON) by the USCG
pursuant to 33 CFR 62 and 66.”
The Hearings Officer interprets Applicant’s proposed dock lighting suggestion as indicating
that Applicants/Appellants do not object to meeting the minimum dock lighting
requirements set for Private Aids to Navigation by the USCG pursuant to 33 CFR 62 and 66.
The Hearings Officer, therefore finds that eliminating the “if required by the United States
Coast Guard” language is appropriate to assure that dock lighting impacts on the
environmental resources are minimized.
The Hearings Officer finds that Staff Decision Condition A.1 language shall be replaced by the
following:

“Dock lighting, as described on Exhibit A.3, Figure 5B, must not exceed the minimum
light requirements set forth for Private Aids to Navigation (PATON) by the
USCG pursuant to 33 CFR 62 and 66.”

APPEAL ISSUE 2: EXPANDED MITIGATION R EQUIREMENTS
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This appeal argument is best explained by the following Applicant comments:

“The applicant proposed mitigation measures to offset the impacts of the Project,
including (1) removal of the existing dock, (2) improvements to the materials and design
of the new dock that are protective of salmonids and near-shore fish habitat, and (3)
removal of invasive plant species and revegetation of 4,256 square feet of the shore above
the line of ordinary high water. [footnote omitted]
In assessing the Project’s mitigation measures, the City (1) failed to acknowledge the
benefits of dock removal, (2) noted that the materials and design of the new dock would
“help minimize impacts” (Exhibit H-2 at 9; Exhibit H-7 at 7), and (3) more than quadrupled
the area proposed for revegetation, from 4,256 square feet to 17,916 square feet. The
applicants appeal the decision to expand the vegetation area because the expansion is
not justified by the extent of the Project’s impacts, not supported by substantial evidence,
and not constitutional. Along with the expansion, the applicants also appeal other
unnecessary, unreasonable, and out-of proportion requirements the City imposed for
mitigation: An extended two-year monitoring period (Exhibit H-2 at 11), supervision by a
certified arborist (id. at 10), a condition that the BDS Zoning Permit may not be final until
the mitigation plantings have been inspected (id. at 13), and a performance bond (id.).
A. The City’s Impact Assessment Is Not Supported by Substantial Evidence
The City bases its mitigation expansion on an expanded interpretation of the Project’s
impact area. The applicants (and all other permitting agencies) calculated permanent
Project impacts 2 The cited passage in Exhibit H-17 constitutes a “lighting plan by a
lighting expert,” which the City apparently believes is necessary for this application (see
Exhibit H-16 at 2). 3 The applicants have proposed revegetation of additional areas if the
mobile crane is used as a construction contingency during low water conditions. Those
mitigation measures are summarized in Part III, below. August 23, 2021 LU 20-162817 EN
GW Appeal Final Legal Argument Page Land Shore Water Legal Services, LLC |
LandShoreWater.com 7 of 2,660 square feet, the footprint of the dock and associated
structures. The City rejected that calculation and decided that an area of at least 34,470
square feet would “more likely” be permanently impacted (Exhibit H-2 at 8). According to
the City, the impact area includes not only the dock, gangway, and piles, but the “area
around these elements,” because of the following adverse effects:
▪ ‘changes in light and shading and scour and deposition patterns . . ., [which] can
disrupt fish and wildlife behavior.’
▪ ‘human adaptations to changes in boating circulation and access to fishing and
beaches in the immediate vicinity.’ (Exhibit H-2 at 8.)”
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The Hearings Officer distilled the Applicants/Appellants appeal issues related to the Staff
Decision expanded mitigation requirements as follows:
•
The Staff Decision improperly estimated the area of environmental impacts
that would occur if Applicant’s proposed dock project was approved and therefore
Staff’s expanded mitigation requirements (via conditions of approval) were not
supported by “substantial evidence;” and
•
The Staff Decision (related to its expanded mitigation requirements) violated
US and Oregon constitutions.
The Hearings Officer addresses Applicant’s expanded mitigation arguments below.
•
Applicant’s Impact Area Quantification Argument (“Substantial Evidence
Argument”):
Staff, in the Staff Decision (Exhibit H.2, pages 8 & 9), provided the following findings related to
expected environmental impacts resulting from an approval of Applicants/Appellants dock
proposal:

“Potential Project Impacts: The applicants acknowledge all development within the
Willamette River has the potential to result in the loss of biological productivity in the
river, since overwater structures shade habitat and provide a safe haven for predators that
feed on ESA listed juvenile salmon and steelhead migrating through the area.
Overall, the applicants have characterized the project-related impacts to include the
temporary in-water disturbances due to the removal of the existing dock, pilings, floating
walkways and gangways and the construction of the proposed piling, gangways, landings
and dock; and the applicants indicate the project will have a temporary impact area of
16,000 square feet, and a permanent impact area of 2,660 square feet, below OHW. The
applicants indicate there won’t be any detrimental impacts to other identified resources
or function outside of the in-water work areas. The applicants note the proposed dock will
be located 50 feet from the navigational channel, and assert the dock facility will not
interfere with commercial navigational use of the river or transiting, turning, passing and
berthing movements, boat access to adjacent properties, fishing use of the river, or beach
access.
The applicants assert the only permanent impacts are from the 2,660 square foot footprint
of the dock facility itself. However, the new in-water development will extend into the
river approximately 385 feet riverward of the OHW which is nearly one-third of the total
1,300-foot width of the river at this location. Based on the overall size and location of the
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dock facility, it is more likely that nearly the entire DSL lease area (at least 90 feet by at
least 383 feet) including the dock, gangways, piles, and area around these elements will
be permanently impacted, due to changes in light and shading and scour and deposition
patterns under and adjacent to the dock facility. These changes can disrupt fish and
wildlife behavior, as noted in the applicants’ submittal, and will warrant human
adaptations to changes in boating circulation and access to fishing and beaches in the
immediate vicinity. Therefore, a more robust and extensive mitigation regime appears
warranted, as described in more detail in the Mitigation Measures section, below.
The proposal also includes two flashing lights on the dock (Exhibit C.3), which the
applicants note are United States Coast Guard (USCG) approved yellow flashing lights,
which flash every four seconds, 15 flashes per minute. The applicants indicate the USCG
have mandated the use of the flashing lights, via the DSL permit, due to the dock’s close
proximity to the navigation Decision Notice for LU 20-162817 EN GW Page 9 buoys in the
river channel. The applicants acknowledge the flashing lights may result in some
disturbances or behavior modifications on fish and wildlife species, but offer no
information about how those impacts will be tempered, except to suggest other dock
changes will mitigate for such impacts (Exhibit A.3). However, after the submittal of this
application, new regulations were adopted with the intent of minimizing the impacts of
lighting on resources and these will be applied as a condition to ensure lighting impacts
are tempered. With a condition that the dock lighting must meet the exterior lighting
requirements of 33.475.230, the lighting impacts should be minimized.”
In addition to the above-quoted Staff Decision comments, Staff also submitted two
memoranda into the record that addressed environmental impacts (Exhibit H.7, attachments).
One memorandum (Exhibit H.7, Antak-July 30, 2021) addressed impacts of dock removal and
construction upon the mudflat and shallow water areas of the Subject Property. Antak noted
that seasonally exposed mudflats “are critical for some wildlife species…” A City ornithologist,
quoted by Antak (Exhibit H.7, attachment), stated that “construction impacts and increased
boating activity will disrupt these birds, and other wildlife, as they stop here to rest and feed
on their long journey, causing them to use precious energy reserves.” Antak also discussed
dredging impacts upon Pacific lamprey. Antak concluded that “the increased activity to the
mudflat associated with this new dock and gangway will have a permanent impact to wildlife
use of the mudflat.” Brown, in the second memorandum (Exhibit H.7, attachment), discussed
the proposed dock removal and replacement impacts on migratory fish. Brown noted that
even “insignificant” impacts, when considered cumulatively, add up to significant impacts
upon migratory fish.
Applicant noted (Exhibit H.23, pages 6 & 7) that the

“City bases its mitigation expansion on an expanded interpretation of the Projects impact
area. The applicants (and all other permitting agencies) calculated permanent Project
impacts of 2,660 square feet, the footprint of the dock and associated structures. The City

Decision of the Hearings Officer on Appeal of Administrative Decision
LU 20-162817 EN GW (Hearings Office 4210005)
Page 22

rejected that calculation and decided that an area of at least 34,470 square feet would
‘more likely’ be permanently impacts…”

Applicant went on to say (Exhibit H.23, page 7) that the

“City cites no evidence supporting adverse effects to fish and wildlife, particularly within
an area of 34,470 square feet – nearly 13 times the actual footprint of the dock structures.
There is ample evidence to show that no such effects will occur.”
Applicant concluded (Exhibit H.23, page 8) that the

“City’s assessment of impacts is conclusory, fails to account for countervailing evidence,
and lacks data, analysis, and explanation.”

The Hearings Officer incorporates the general legal interpretation findings related to
substantial evidence (Dock Lighting - Overview of the Substantial Evidence Test & Hearings
Officer’s interpretation of Applicant’s Substantial Evidence Arguments) as additional findings
for this section. Particularly important to the findings for this section is the Hearings Officer
statement that “an unsupported conclusion or opinion by any person was not considered
substantial evidence.”
The Hearings Officer initially focuses on the following Staff Decision language (Exhibit H.2,
page 8):

“Based on the overall size and location of the dock facility, it is more likely that nearly the
entire DSL lease area (at least 90 feet by at least 383 feet) including the dock, gangways,
piles, and area around these elements will be permanently impacted, due to changes in
light and shading and scour and deposition patterns under and adjacent to the dock
facility.”
The Hearings Officer finds Staff’s comment that “based on the overall size and location of the
dock facility, it is more likely that nearly the entire DSL lease area…” is imprecise and
conclusory. The Hearings Officer finds no persuasive nexus between statement “the overall
size and location of the dock facility” and the conclusion that “nearly the entire DSL lease
area…will be permanently impacted.” The use of the phrases “more likely” and “nearly the
entire DSL lease area” lack the necessary specificity and precision to be considered substantial
evidence in this case.
The Hearings Officer finds that Staff did not clearly set forth factual/evidentiary support
quantifying Staff’s anticipated environmental impacts (changes in light and shading and
scour deposition patterns under and adjacent to the dock facility) that would justify a
mitigation area being described by the entire DSL lease. 4 For example, would the light and
4

An overly generalized and simplified estimate of the Staff Decision finding was that the environmental impact area is 34,470
square feet (90 feet x 383 square feet); the actual DSL lease area may be somewhat greater or smaller than 34, 470 square feet.
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shading environmental impacts be the same under the dock and gangway as areas located
more distant from the dock and gangway? The Hearings Officer interpreted Staff’s impact
area findings (covering the entire DSL lease area) to conclude the dock and gangway would
create environmental impacts (i.e. changes in light, shading, scour and deposition patterns)
equally throughout the entire DSL lease area. The Hearings Officer does not consider this Staff
position, if that is what was intended by Staff, to be credible. The Hearings Officer found Staff
provided no persuasive evidence that Staff’s anticipated environmental impacts (changes in
light and shading and scour deposition patterns under and adjacent to the dock facility) were
“significant” as required by PCC 33.430.250 E.4 and PCC 33.440.350 F.1.
The Hearings Officer could have provided an extensive recitation and analysis of Applicant
submitted documents that the Hearings Officer reviewed and considered related to the
environmental impacts anticipated to occur if Applicant’s dock project was approved
(Including, but limited to, Exhibits A.2b, A.3, H.5a, H.9, H.15, H.17, H.21 and H.22). The
Hearings Officer finds that Applicant’s environmental impact documentation was extensive.
The Hearings Officer finds that Staff did not include in the record substantial evidence
supporting Staff’s its conclusion that environmental impacts resulting from Applicant’s
proposed dock would permanently impact the entire DSL lease area. The Hearings Officer
finds that Staff’s determination that the entire DSL lease area is permanently impacted
(approximately 34,470 square feet) is conclusory and not supported by substantial evidence
in the record.
The Hearings Officer finds that Staff’s comment that Applicant’s dock proposal “will warrant
human adaptions to changes in boating circulation and access to fishing and beaches in the
immediate vicinity” (Exhibit H.2, page 9) is an unsupported conclusion. What is relevant to the
approval criteria includes answering questions such as:
•
•
•
•
•

What are the “human adaptions” Staff is referring to?
How will those “human adaptions” impact areas under the dock/gangway
and areas located further away from the dock/gangway?
How will the circulation of boats change and how will any changes
impact environmental resources throughout the entire DSL lease area?
How will fishing and beaches be impacted by Applicant’s proposed dock project?
How do fishing and beach use changes impact the entire DSL area?

Simply saying there will be changes arising from Applicant’s dock project does not address
the issues raised by PCC 33.430.250 and PCC 33.440 350. Staff’s “human adaptions to
changes…” is not substantial evidence and does not support Staff’s conclusion that the entire
DSL lease area is the “impacted area.”
The Hearings Officer also takes note of Applicant’s extensive discussion of the environmental
impacts created by the current dock and gangway and the anticipated benefits created by
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the removal of the existing dock. The Hearings Officer also takes note of the design benefits
of the proposed dock and gangway.
The Hearings Officer finds that it is reasonable to take into consideration that the existing
dock and walkway are constructed of wood which limits light penetration to underlying river
water. The Hearings Officer also finds that it is reasonable to consider the fact that during low
water events a portion of the dock facility settles upon the mudflat/exposed shoreline.
The Hearings Officer finds the removal of the existing dock facility will create benefits to the
identified environmental “resources and functional values.” The Hearings Officer finds that
the proposed dock project will be located such that the walkway/gangway and dock will not
set directly upon the mudflat during low water events. Based upon the Staff Decision (Exhibit
H.2) and BES environmental expert comments (Exhibit H.7, attachments) the protection of
mudflats at the Subject Property is very important and not having a dock/gangway setting
upon the mudflats is clearly an environmental benefit. The Hearings Officer finds that while
the removal of the existing dock will create some environmental benefits those benefits do
not by themselves negate all environmental impacts created by the newly proposed dock.
The Hearings Officer finds removal of the existing dock does not, standing alone, satisfy PCC
33.430.350 and 33.440.350 approval criteria related to environmental impacts and mitigation
requirements.
In conclusion, the Hearings Officer finds Staff’s determination that Applicant’s proposed dock
project will impact the entire DSL lease area is not supported by substantial evidence. The
Hearings Officer finds that Applicant’s estimate of the permanent environmental impact area
being 2,660 square feet (area under the dock/gangway) is reasonable and appropriate
considering the evidence in the record.
The consequence of the Hearings Officer finding that the permanent environmental impact
area is 2,660 square feet (rather than Staff’s DSL lease area – approximately 34,470 square
feet) is that the mitigation area set forth in the Staff Decision must be reduced. The only
evidence in the record related to mitigation for the temporary (16,000 square feet) and
permanent impact area (2,660 square feet) is provided by Applicant. The Hearings Officer
finds Applicant’s proposed mitigation adequately addresses the environmental impacts
(temporary and permanent) created by the proposed dock project.
The Hearings Officer, based upon the findings in this section, finds that the Staff Decision
modifications of Exhibits C.5, C.6, C.7 and C.8 are not supported by substantial evidence. The
Hearings Officer finds that the Staff modifications to Exhibits C.5, C.6, C.7 and C.8 (please
note Applicant updated these Exhibits in Exhibit H.12 – Figures 6A, 6B, 7 and 7A) shall have no
legal significance in the approval of Applicant dock proposal.
•

Applicant’s “Constitutional Muster” Argument:
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The Hearings Officer, based upon the Substantial Evidence findings above, concludes that it is
unnecessary to address this appeal issue raised by the Applicant.
•

Miscellaneous Expanded Mitigation Requirements Arguments:

Applicant, in its final open-record submission (Exhibit H.23, page 6), stated the following:

“…the applicants also appeal other unnecessary, unreasonable, and out-of-proportion
requirements of the City imposed for mitigation: An extended two-year monitoring period
[citation omitted], supervision by a certified arborist [citation omitted], a condition that
the BDS Zoning Permit may not be final until the mitigation plantings have been
inspected [citation omitted] and a performance bond [citation omitted].”
The Hearings Officer finds that Applicant did not submit persuasive and credible evidence or
legal argument in the record to support its claim that the above-quoted monitoring
conditions (time period, supervision, ‘finaling’ of permit and performance bond) were not
legally justified. On that basis alone the Hearings Officer could reject these appeal issues.
PCC 33.430.250 and PCC 33.440.350, the relevant approval criteria, are focused on assuring
that approved mitigation “demonstrates” that the environmental impacts and any loss of
biological productivity created by Applicant’s dock project are compensated for. The
Hearings Officer finds Applicant and Staff agreed that Applicant’s proposed dock project
would create some impacts on environmental resources and biological productivity.
The Hearings Officer, in earlier findings, agreed with Applicant that its mitigation plan (not the
City’s expanded plan) was necessary and appropriate to offset the environmental impacts
created by Applicant’s dock project. The Hearings Officer finds that adding the conditions
objected to by Applicant (time period, supervision, ‘finaling’ of permit and performance
bond) provide reasonable assurances that Applicant’s proposed mitigation is completed and
survives. The Hearings Officer finds, contrary to Applicant’s allegations, that the conditions
(time period, supervision, ‘finaling’ of permit and performance bond) are necessary,
reasonable and in-proportion to the Applicant’s listed environmental impacts resulting
proposed dock project. Without these conditions there are no assurances that the PCC
33.430.250 and PCC 33.440.350 mitigation requirements will be satisfied.
APPEAL ISSUE 3: TIRE CRANE CONTINGENCY
Applicant, in the appeal statement (Exhibit H.3, page 4), stated that

“The project has been reviewed and authorized by DSL, USACE, and numerous other
federal agencies. The state and federal permits authorize the use of a rubber tire crane
below OHW, as a construction contingency if the river’s water levels fall too low for the
work barge to operate. The City rejected the contingency and the applicants removed it.
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The City’s position is not reasonable and the applicants request that the tire crane
contingency be re-included in the project, with the conditions imposed by USACE and
DSL.”

The Hearings Officer notes there is/are no relevant City of Portland approval criterion/criteria
requiring DSL and USACE approval. The Hearings Officer found no reference to DSL and/or
USACE in PCC 33.430.250 or PCC 33.440.350. Applicant argument related to review and
approval by outside government entities, such as DSL and USACE, is not persuasive.
The Hearings Officer also takes note that Applicant withdrew the “Tire Crane Contingency”
prior to the issuance of the Staff Decision. The Hearings Officer infers from Applicant
withdrawal of the “Tire Crane Contingency” that the proposed dock project could be
accomplished without the need to use a mobile tire crane.
Applicant proposed to conduct all dock removal and replacement work occurring below the
OHW mark between July 1st and October 31st (the “In-Water Work Window” or “IWWW”)
(Exhibit H.5, Figure 6B). Applicant’s environmental consultants stated the following (Exhibit
H.10, page 1):

“Water levels during the IWWW are typically highest in early July, depending on inflow
from rain and snowmelt and the release of water from managed dams. Water levels
decline consistently from July through August and either hold steady or gradually
increase in September and October, depending on precipitation quantities. In recent
years, drought conditions in the region have resulted in low water conditions during the
entirety of the IWWW. During low water conditions, project construction from an in-water
barge-mounted crane becomes infeasible. [footnote omitted] As such, a contingency for
using a mobile crane, deployed at the earliest opportunity during the IWWW.”
The Hearings Officer reviewed all Applicant record submissions and found no statement that
the use of a mobile tire crane was necessary for the completion of the proposed dock project.
Based upon the Hearings Officer’s review of Exhibits H.6, H.10 and H.23 the Hearings Officer
finds that Applicant views the advantage of including a “Tire Crane Contingency” is that if the
water level recedes to a level too low for the barge crane to do the necessary construction
work then work on the proposed dock project can continue uninterrupted to completion by
using a wheeled/tire crane.
Applicant had every right to pursue a request for the “Tire Crane Contingency” during the
application review process and to appeal an objectionable Staff decision or condition related
to the requested “Tire Change Contingency.” The Applicant did not pursue that course.
Applicant now alleges that the City’s evidence and arguments related to the “Tire Crane
Contingency” are “not reasonable.” (Exhibit H.23, page 4).
The Hearings Officer finds the Staff Decision referenced Applicant revised their dock project
to remove the “Tire Crane Contingency.” Staff noted that Applicant had failed to delete

Decision of the Hearings Officer on Appeal of Administrative Decision
LU 20-162817 EN GW (Hearings Office 4210005)
Page 27

reference to the “Tire Crane Contingency” in a Figure/Diagram/Exhibit. Staff, in the Staff
Decision (Exhibit H.2, page 9), did not conduct an analysis of Applicant’s mitigation proposals
related specifically to the “Tire Crane Contingency.” The Hearings Officer is not required, in
this appeal, to conduct an independent analysis of the adequacy of Applicant proposed
mitigation related specifically to the “Tire Crane Contingency.” The Hearings Officer finds that
modifying the Staff Decision during this appeal related to the “Tire Change Contingency”
would be inappropriate.
APPEAL ISSUE 4: EXISTING STRUCTURES
Applicant included the following statement in their appeal submission (Exhibit H.3):

“The Decision requires removal of two landscaping features, a fire pit and a low rock
garden wall at 11578 S. Riverwood Road (Decision 11). The structures are not related to
the shared dock project. The only explanation for the removal requirement is that the
unrelated structures have not been approved through a goal exception and Greenway
and Environmental Review (Decision 5). This explanation does not respond to the
applicants’ submissions.
Pacific Habitat Services provided an explanation for the unrelated structures in a
supplemental memorandum dated February 18, 2021 (Exhibit A.3). The property owner,
Dean Dordevic, added the garden wall and fire pit in 2004 in connection with other work
permitted by the City. Before doing so, he took the permit plans, in person to the
Planning desk to verify those structures did not require any additional authorization. The
contractor had identified the Greenway setback incorrectly on the plans, but Mr. Dordevic
had no reason to know that, and the City did not give him the information. Pacific Habitat
Services requested in the memorandum that, given those circumstances, the structures be
allowed to remain.
On March 22, 2021, the property owners’ attorney wrote a letter to Tony Garcia, Deputy
City Attorney, with a copy to Planner Kate Green. They attorney raised the issue of
equitable estoppel against the City and reiterated the applicants’ request that the
unrelated structures be allowed to remain. She offered an alternative solution –
additional mitigation and a Nonconforming Situation Review under Code Section
33.258.080 – and asked for a meeting to ‘flesh out creative solutions for this one
remaining problem.’
On April 7, 2021, Mr. Garcia responded that he was comfortable with the Planner, Kate
Green, handling the issue of whether the unrelated structures could remain. The
applicants requested a meeting but, as of April 5, Ms. Green indicated that she preferred
to resolve the issue without a meeting. On May 10, the applicants’ consultant reminded
Ms. Green, in an email that we were still waiting for the City’s decision on the unrelated
structures. The applicants’ consultant sent additional requests for status updates on May
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25 and June 7. On June 11, 2021, the City issued the Decision, without ever addressing
the issue of estoppel or the request to discuss other alternatives and ‘creative solutions.’
In constructing a fire pit and garden wall on his property, Mr. Dordevic relied on the City’s
representation that no additional authorization was required. It is inequitable and
unreasonable for the City to change its position now and require removal of the unrelated
structures. See Coos County v. State of Oregon, 303 Or. 173 (1987) (equitable estoppel
may be applied against governmental agencies); Pilgrim Turdy Packers v. Department of
Revenue, 261 Or. 305, 310 (1972) (state agency’s conduct was ‘misleading’ and ‘estoppel
should be applied). It is also unreasonable for the City to refuse a good faith request to
negotiate a solution. Before the Decision on June 11, and in spite of numerous requests,
neither the Deputy City Attorney nor the Planner ever gave the applicants a substantive
response on the issue of estoppel or the request that the unrelated structures be allowed
to remain.”
The Hearings Officer first addresses Applicant’ argument that somehow the City’s refusal to
negotiate or provide a substantive response to the City requesting a meeting provides a legal
basis for the Hearings Officer to reverse the Staff Decision requiring the removal of the fire pit
and garden wall. The Hearings Officer finds Applicant cited no legal authority that would
authorize a decision maker to reverse a planning decision because a City Attorney or Staff
planner refused to negotiate prior to issuance of a land use decision. The Hearings Officer
finds Applicant cited no legal authority authorizing the Hearings Officer to reverse a planning
administrative decision because a City Attorney or Staff planner failed to agree to meet with
Applicant or to provide Applicant the City’s anticipated decision to the Applicant prior to the
issuance of the City’s administrative decision. The Hearings Officer finds Applicant argument
related to failure to negotiate and failure to provide a pre-decision disclosure of an
anticipated land use decision is not persuasive.
The Hearings Officer next addresses Applicant’s equitable estoppel argument. The Hearings
Officer acknowledges that the Applicant provided a few case law citations and case
summaries in the record. However, the Hearings Officer finds that it would have been more
helpful had the Applicant listed the legal requirements (elements) of equitable estoppel as
applied to government entities and then proceeded to demonstrate how the facts in this case
satisfied those requirements.
The Hearings Officer describes equitable estoppel, as applied to this case, as a legal
theory/concept that would prevent the City from taking unfair advantage of Applicant
because the City made a representation to the Applicant and the Applicant relied upon such
representation to Applicant’s detriment/injury. The elements of equitable estoppel in Oregon
were set out by the Oregon Supreme court in Coos County v. State, 303 Or. 173, 734 P.2nd
1348 (1987) citing, Oregon v. Portland Gen. Elec. Co., 52 Or. 502, 528, 95 P. 722 (1908).
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"To constitute estoppel by conduct there must (1) be a false representation; (2) it must be
made with knowledge of the facts; (3) the other party must have been ignorant of the
truth; (4) it must have been made with the intention that it should be acted upon by the
other party; (5) the other party must have been induced to act upon it.”

Applicant stated that Dordevic (property owner claiming equitable estoppel) made contact in
2004 with a City planning desk representative. Dordevic claims that he was informed by the
City planning desk representative that a proposed fire pit and low rock garden wall to be
located at 11578 South Riverwood Road (one of the Subject Property parcels) would not
require “additional authorization.” Dordevic, however, acknowledged that the plans
prepared by Dordevic’s contractor that were submitted to the City planning desk
representative, in 2004, did not correctly identify the Greenway setback. Dordevic argues
that he did not know the contractor prepared plans incorrectly displayed the Greenway
setback. Dordevic claims that he should not be held responsible for his contractor’s error on
the plans submitted to the City. Dordevic argues that the City planning desk representative
should have discovered the incorrect Greenway setback designation on his contractor’s plans.
Dordevic is asking the Hearings Officer to find that the City is responsible for the statements
of an agent of the City (City planning desk representative). However, Dordevic is
disassociating and distancing himself from a representation by his own agent (contractor
preparing plan showing Greenway boundary). The Applicant can’t have it both ways.
The Hearings Officer finds the City planning desk representative did not have knowledge of
the true facts relating to the Greenway setback. The Hearings Officer finds that the City
planning desk representative did not make, in 2004, a false representation to Dordevic. The
Hearings Officer, based upon the evidence in the record, finds that the City planning desk
representative did not represent to Dordevic that the City planning desk representative had
the authority to make final and binding commitments for the City related to the necessity of
land use planning permits.
The Hearings Officer finds that any representation made by the City planning representative
to Dordevic, in 2004, was based upon false information provided by Dordevic. The Hearings
Officer finds that Dordevic is not entitled to rely upon any representation made by the City
planning representative that was based on false information. The Hearings Officer finds
Dordevic has not provided credible evidence in the record that would compel the Hearings
Officer to find all of the elements of equitable estoppel have been met.
Based upon the two grounds raised by Applicant (failure to negotiate/provide a substantive
response and equitable estoppel) the Hearings Officer finds Staff Decision to condition
approval of Applicant dock proposal upon removal of the fire pit and low rock garden wall is
valid.
ZONING CODE APPROVAL CRITERIA
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The Hearings Officer adopts the following findings from the Staff Decision (Exhibit H.2, pages
5 through 9). The Hearings Officer finds that Staff’s analysis, as quoted below, is valid and
correct excepting when the Staff findings conflict with the Hearings Officer’s Appeal Issues
findings above.

“ANALYSIS: After the initial notice was mailed and a site visit was conducted, the project
plans were revised to show other elements, including a fire pit, gazebo, fence, rock walls,
and non-native ornamental plantings, which have been installed within the
Environmental Conservation overlay and within or riverward of the greenway setback
(Exhibit C.5). The applicants have been informed that only river-dependent and riverrelated development is allowed in these locations, unless approved through a Greenway
Goal Exception, Greenway Review and Environmental Review. The applicants have not
applied for a Greenway Goal Exception; nor have they addressed how these features
satisfy the Greenway Review or Environmental Review approval criteria, as part of the
pending land use case.
Instead, the applicants indicate the fencing and gazebo on 11614 S Riverwood will be
relocated, but they do not provide any details on the new locations. No changes are
proposed to the fire pit, rock walls or the non-native ornamental plantings, which appear
to include invasive bamboo species on 11578 S Riverwood.
Since these features have not been evaluated as part of this review or a prior land use
review, they are not allowed within the Environmental Conservation overlay and within or
riverward of the greenway setback, unless approved through a subsequent land use
review.
ENVIRONMENTAL AND GREENWAY REVIEW: This proposal must satisfy the approval
criteria for both the Environmental Review and the Greenway Review. Findings for these
reviews are provided below:



33.430.250 Environmental Review Approval Criteria
33.440.350 Greenway Review Approval Criteria

Only the applicable Environmental Review and Greenway Review approval criteria are
listed.
Environmental Review Approval Criteria: 33.430.250
E. Other development in the Environmental Conservation zone or within the
Transition Area only. In Environmental Conservation zones or for development
within the Transition Area only, the applicant's impact evaluation must
demonstrate that all of the following are met:
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1. Proposed development minimizes the loss of resources and functional values,
consistent with allowing those uses generally permitted or allowed in the base
zone without a land use review;
2. Proposed development locations, designs, and construction methods are less
detrimental to identified resources and functional values than other
practicable and significantly different alternatives;
3. There will be no significant detrimental impact on resources and functional
values in areas designated to be left undisturbed;
4. The mitigation plan demonstrates that all significant detrimental impacts on
resources and functional values will be compensated for;
5. Mitigation will occur within the same watershed as the proposed use or
development and within the Portland city limits except when the purpose of
the mitigation could be better provided elsewhere; and
6. The applicant owns the mitigation site; possesses a legal instrument that is
approved by the City (such as an easement or deed restriction) sufficient to
carry out and ensure the success of the mitigation program; or can
demonstrate legal authority to acquire property through eminent domain.
Greenway Review Approval Criteria: 33.440.350
A. The Willamette Greenway design guidelines must be met for all Greenway reviews.
• Issue C. Natural Riverbank and Riparian Habitat
• Issue D. Riverbank Stabilization Treatments
• Issue E. Landscape Treatments
E. Development within the greenway setback. The applicant must show that the
proposed development or fill within the greenway setback will not have a
significant detrimental environmental impact on Rank I and II wildlife habitat areas
on the riverbank. Habitat rankings are found in the Lower Willamette River Wildlife
Habitat Inventory.
F. Development riverward of the greenway setback. The applicant must show that
the proposed development or fill riverward of the greenway setback will comply
with all of the following criteria:
1. The proposal will not result in the significant loss of biological productivity in
the river;
2. The riverbank will be protected from wave and wake damage;
3. The proposal will not:
a) Restrict boat access to adjacent properties;
b) Interfere with the commercial navigational use of the river, including
transiting, turning, passing, and berthing movements;
c) Interfere with fishing use of the river;
d) Significantly add to recreational boating congestion;
4. The request will not significantly interfere with beaches that are open to the
public.
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Findings: These criteria address comparable requirements, so BDS Land Use Services staff
combined the findings for both the Environmental and Greenway Reviews for ease of
review and readability.
The findings provide an evaluation of the proposed project purpose and alternatives; the
anticipated project impacts; and the proposed mitigation measures. Where a proposal can
comply with the criteria with mitigation measures or limitations, BDS Land Use Services
staff may apply conditions to ensure the approval criteria will be met (33.800.050.A).
Project Purpose and Alternatives: The applicants’ stated project purpose is to re-establish
year-round aquatic recreation at the site so that the dock is accessible by boat during all
river stages and includes riparian plantings to support the aquatic ecosystem and habitatforming processes.
Project-specific objectives include the following:
1. Maintain aquatic recreational use and private boat access.
2. Re-establish boat access during all water stages with a minimum 10 foot depth
below the dock at OLW (sediment elevation of -5 feet NAVD88).
3. Avoid the line between Navigation Buoys #6 and #8 and the area within 50 feet of
the line to retain channel clearance.
4. Avoid blocking river access from neighboring properties.
5. Avoid and/or minimize environmental impacts (e.g. to shallow water habitat).
The applicants’ narrative (Exhibits A.1 and A.2) indicates their preferred alternative was
selected after considering options that included: no action; dredge; and no-dredge
alternatives.
The applicants rejected the no action and dredge options, because a no action scenario
would not provide the desired river access, and dredge options would impact shallow
water habitat. The no-dredge alternatives are summarized below:
Option 2) Re-orient Existing Dock: The existing dock would be re-oriented 90 degrees so
that boats could enter the slips from the east, in slightly deeper water. The existing batter
piles would have to be moved to accommodate the new orientation. A re-orientation of
the existing dock would still bottom out at OLW.
The applicants determined this would not provide boat access during all water stages and
rejected this alternative.
Option 3) Modify the dock shape and locate a new dock 190 feet east-southeast of the
existing dock (Applicants’ Preferred Alternative): The dock would be moved to an area
with sediment elevation ranging from -5 feet to -8 feet elevation (NAVD88). The existing
piles would have to be moved to accommodate the gangway extension. Additional piles
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for the new dock would be necessary. The depth of water beneath the re-located dock
would be approximately 10 to 13 feet at OLW.
The applicants determined Option 3 would provide the desired year-round boat access
and not impinge upon neighboring properties as compared to Option 4.
Option 4) Relocate dock 200 feet south: The dock would be moved to an area with
sediment elevation ranging from 6 feet to 4 feet elevation (NAVD88). The majority of the
dock would bottom out at OLW. The existing piles would have to be moved or anchors
used to secure the dock and gangway in the new location. Additional gangway piles or
anchors would be necessary because of the increased gangway length. A portion of the
gangway would have to be floating if piles could not be installed to support an elevated
gangway. This alternative was requested to be considered by the Department of State
Lands (Melinda Butterfield); however, the alternative would position the dock riverward of
property not owned by the applicants. The property to the south utilizes the riverfront for
paddle craft and a small floating dock.
The applicants rejected this alternative, as it would position the dock riverward of
property not owned by the applicants.
Option 4V) Install a new dock and land-based connection on the river frontage of 11614 S
Riverwood and establish a new access easement for 11578 S Riverwood: At the request of
BDS LUS Staff, the applicants explored if a shorter dock system was feasible and provided
information about an alternative to place a new land-based connection, gangway and
dock system on the south end of one of the properties. The applicants’ indicated this
location would result in the dock projecting into the river nearly as far as Option 3, create
additional disturbance for a new land-based connection, and necessitate a new easement
to provide access to the shared dock.
The applicants rejected this alternative, noting they object to providing a new access
easement.
Option 5) Share Adjacent Private Docks: Though not specifically noted as an alternative in
their submittal, the applicants’ narrative (Exhibit A.1) suggests they explored obtaining
dock access via their neighbors with existing dock. The narrative indicates: Neighboring
property owners are not willing to sell or have the applicant’s boat dock in front of their
riverfront property line.
Certainly, this alternative would avoid new impacts, and the removal of the applicants’
existing dock would alleviate on-going impacts to the mudflats. However, the applicants
rejected this alternative noting they could not secure access to nearby private docks.
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Based on these factors, it appears the applicants’ preferred alternative, Option 3, is the
only alternative that meets their project purpose; and residential docks have historically
been allowed as accessory features associated with a primary residence. Therefore, Option
3 is evaluated in more detail below.”
Potential Project Impacts: As noted by the Hearings Officer in the Appeal Findings above,
the Hearings Officer agreed in part and disagreed in part that Staff’s potential project impacts
were supported by substantial evidence. The Hearings Officer adopts Staff’s findings related
to potential project impacts (Exhibit H.2, pages 8 & 9) excepting as noted in the Appeal
Findings.
Mitigation Measures: As noted by the Hearings Officer in the Appeal Findings above, the
Hearings Officer agreed in part and disagreed in part that Staff’s analysis and conclusions
related to mitigation measures. The Hearings Officer adopts Staff’s findings related to
potential Mitigation Measures (Exhibit H.2, pages 9 - 11) excepting as noted in the Appeal
Findings.

III.

CONCLUSIONS

Applicant proposed to remove an existing dock and construct a new boat dock at the Subject
Property. Staff, in the Staff Decision, approved Applicant’s request but added a number of
conditions. Applicant appealed the validity of a number of the Staff imposed conditions.
The Hearings Officer found, based upon the evidence in the record, that the Staff imposed
condition of approval requiring dock lighting meet the requirements of PCC 33.475.230 was
not valid. The Hearings Officer found that Staff findings related to environmental impacts
resulting from Applicant’s dock project were not supported by substantial evidence and the
Hearings Officer adopted Applicant’s estimates related to environmental impacts and
mitigation. Applicant also disputed Staff’s imposition of conditions requiring a two-year
monitoring period, supervision by a certified arborist, the delay in issuing final permit
approval and a performance bond. The Hearings Officer found these Staff imposed
conditions of approval were reasonable and necessary to assure mitigation requirements of
PCC 33.430.250 and PCC 33.440.350 were met.
Applicant’s initial application for the dock project, included a “Tire Crane Contingency” (in the
event that the water level in the river makes use of the barge crane impossible/impractical
then a wheeled/tire crane could be located on the mudflats for to continue construction of
the proposed dock). Applicant, during the Staff review process, withdrew the “Tire Crane
Contingency.” Applicant, as part of the appeal process (See, Exhibit H.23, page 11), requested
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the Hearings Officer approve the “Tire Crane Contingency.” The Hearings Officer denied
Applicant’s request to re-introduce and then approve, the “Tire Crane Contingency.”
A fire pit and low garden rock wall are located within the Environmental Conservation overlay
zone and within or riverward of the Greenway setback. These existing structures require a
Greenway Goal Exception. Staff, in the Staff decision, stated that the existing structures,
unless properly approved, must be removed. Applicant argued that the existing structures
should be allowed to remain based, in part, upon the legal theory of equitable estoppel. The
Hearings Officer found Applicant failed to provide credible authority to support its equitable
estoppel argument.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have
to meet the development standards in order to be approved during this review process. The
plans submitted for a building or zoning permit must demonstrate that all requirements of
Title 11 can be met, and that all development standards of Title 33 can be met or have
received an Adjustment or Modification via a land use review, prior to the approval of a
building or zoning permit.
The environmental standards in Zoning Code Section 33.430.140.D through S (except L) apply
to the proposal. Standard 33.430.140.D has been addressed by this Environmental Review. All
other applicable standards must be shown to be met at permit time.
Note: In addition to the requirements of the Zoning Code, all uses and development must
comply with other applicable City, regional, state and federal regulations. This decision
applies to only the City's environmental and greenway regulations. Activities which the City
regulates through PCC 33.430 and 33.440 may also be regulated by other agencies. In cases of
overlapping City, Special District, Regional, State, or Federal regulations, the more stringent
regulations will control. City approval does not imply approval by other agencies.
IV.

DECISION

Applicant’s Appeal is sustained in part and denied in part. There is no prevailing party in this
case.
Approval of an Environmental Review and Greenway Review for:
The removal of an existing dock and pilings and for the construction of a new dock facility
(pilings, gangways and gangway landing and a floating dock); within the Greenway River
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General and Environmental Conservation overlay zones, and in substantial conformance with
Exhibits H.12 Figures 5, 5A, 5B, 6, 6A, 6B, 7 and 7A subject to the following conditions:
A. The Conditions of Approval listed below, shall be noted on appropriate plan sheets
submitted for permits (building, Zoning, grading, Site Development, erosion control,
etc.).
1. Dock lighting, as described on Exhibit H.12 Figure 5B, must not exceed the
minimum light requirements set forth for Private Aids to Navigation (PATON) by
the USCG pursuant to 33 CFR 62 and 66.
2. Permit plans shall include the following statement, "Any field changes shall be in

substantial conformance with approved LU 20-162817 EN GW Exhibits H.12
Figures 5, 5A, 5B, 6, 6A, 6B, 7 and 7a (as updated on 8/6/2010 – Exhibit H.12)
EXCEPTING that Exhibit H.12 Figure 6B item General Notes 1. is modified to
prohibit the use of any crane not mounted on a floating barge; no tracked or
wheeled crane conducting dock or gangway construction activity (including
the removal and installation of the dock and gangway) is allowed upon Subject
Property located below the Ordinary High Water Mark.

3. Building Permits shall not be finaled until the BDS Zoning Permit for inspection of
mitigation actions required in Condition C is finaled.
B. Prior to issuance of BDS building permits for the proposed dock facility, the Applicant
shall complete one of the following:
 Option 1: Obtain and finalize a BDS Zoning Permit for all Mitigation Planting Area
actions, per Condition C; or
 Option 2) Provide a performance guarantee for all Mitigation Planting Area actions,
per Condition C, which outlines that those actions must be completed during the
next planting season (October 1 and March 31) and prior to the dock permit being
finalized. The performance guarantee must be in accordance with the Zoning
Code (33.700.050).
C. The Applicant shall obtain a BDS Zoning Permit for approval and inspection of all
mitigation actions within the Mitigation Planting Area as set forth on Exhibits 7 and 7a
(updated 8/6/2021 – Exhibit H.12):
1. All mitigation activities shall be conducted in accordance with the instructions of a
certified arborist to ensure none of the existing trees are damaged.
2. All vegetation on the Nuisance Plan List and unpermitted development (fencing,
gazebo, fire pit, walls) shall be removed.
3. All work shall be conducted with hand-held equipment.
4. Vegetation to be planted shall be limited to those listed on Exhibit 7a unless the
City determines that a listed plant is not native and in such event the Applicant
shall substitute a native plant acceptable to the City.
5. After installing the required mitigation plantings, Applicant shall request
inspection of mitigation plantings and final the BDS Zoning Permit.
6. All mitigation shrubs and trees shall be marked in the field by a tag attached to the
top of the plant for easy identification by the City Inspector; or the Applicant shall
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arrange to accompany the BDS inspector to the site to locate mitigation plantings
for inspection. If tape is used it shall be a contrasting color that is easily seen and
identified.
D. The Applicant or successor in ownership to the Applicant, for the purpose of ensuring
survival and replacement of mitigation plantings as described below, shall monitor the
required plantings for two years from the date the Zoning Permit referenced in
Condition C is finaled. The Applicant, or successor in ownership to the Applicant, is
responsible for ongoing survival of required plantings beyond the designated twoyear monitoring period. The Applicant or landowner shall:
1. Submit two annual monitoring and maintenance reports for review and approval
to the Land Use Services Division of the Bureau of Development Services
containing the monitoring information described below. Submit the first report
within 12 months following the final inspection approval of the initial Zoning
Permit required under Condition C. Submit a second report 12 months following
the date of the first monitoring report. Monitoring reports shall contain the
following information:
a. A count of the number of planted trees that have died. One replacement tree
must be planted for each dead tree (replacement must occur within one
planting season).
b. Specify plant replacement location. The first monitoring report shall specify if
the alternative planting location was utilized due to inability to establish plants
in the preferred planting location.
c. The percent coverage of native shrubs and ground covers. If less than 80
percent of the mitigation planting area is covered with native shrubs or
groundcovers at the time of the annual count, additional shrubs and
groundcovers shall be planted to reach 80 percent cover (replacement must
occur within one planting season).
d. A list of replacement plants that were installed.
e. Photographs of the mitigation area and a site plan, in conformance with
approved, Mitigation Plan, showing the location and direction of photos.
f. An estimate of percent cover of invasive species (English ivy, Himalayan
blackberry, reed canarygrass, teasel, clematis) within 10 feet of all
plantings. Invasive species must not exceed 15 percent cover during the
monitoring period.
E. Failure to comply with any of these conditions may result in the City’s reconsideration
of this land use approval pursuant to Portland Zoning Code Section 33.700.040 and /or
enforcement of these conditions in any manner authorized by law.
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____________________________________

Gregory J. Frank, Hearings Officer
September 9, 2021______
Date
Application Determined Complete:
Staff Decision to Hearings Officer:
Decision Mailed:
Last Date to Appeal:

September 24, 2020
July 13, 2021
September 9, 2021
September 30, 2021

About this Decision. This land use decision is not a permit for development. Permits may
be required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on June 30,
2020, and was determined to be complete on September 24, 2020.

Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed

under the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore, this
application was reviewed against the Zoning Code in effect on June 30, 2020.

ORS 227.178 states the City must issue a final decision on Land Use Review applications

within 120-days of the application being deemed complete. The 120-day review period may
be waived or extended at the request of the applicant. In this case, the applicant requested
that the 120-day review period be extended (Exhibit A.6). Unless further extended by the
applicant, the 120 days will expire on: September 24, 2021.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any
project elements that are specifically required by conditions of approval must be shown on
the plans, and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use
review, any person undertaking development pursuant to this land use review, the
proprietor of the use or development approved by this land use review, and the current
owner and future owners of the property subject to this land use review.
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Appealing this decision. The Hearings Officer’s decision is final and takes effect on the day
the notice of decision is mailed. The decision may not be appealed to City Council but may be
appealed to the Oregon Land Use Board of Appeals (LUBA), as specified in the Oregon
Revised Statute (ORS) 197.830. Among other things, ORS 197.830 requires that:
•
•

an appellant before LUBA must have presented testimony (orally or in writing) as part of
the local hearing before the Hearing’s Officer; and
a notice of intent to appeal be filed with LUBA within 21 days after the Hearings Officer’s
decision becomes final.

Please contact LUBA at 1-503-373-1265 for further information on filing an appeal.
Recording the final decision.
If this Land Use Review is approved the final decision will be recorded with the Multnomah
County Recorder.
•

Unless appealed, the final decision will be recorded after the last day to appeal by
the Bureau of Development Services.

The applicant, builder, or a representative does not need to record the final decision with the
Multnomah County Recorder.
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.
Expiration of this approval. If approved, this approval expires three years from the date the
final decision is rendered unless a building permit has been issued, or the approved activity
has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within 3 years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Zone Change and Comprehensive Plan Map Amendment approvals do not expire.
Applying for your permits. A building permit, occupancy permit, or development permit
may be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
•

All conditions imposed here.
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•
•
•

All applicable development standards, unless specifically exempted as part of this land
use review.
All requirements of the building code.
All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions, and regulations of the City.
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EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement
1. Initial Submittal, June 30, 2020
2. Revised Submittal, September 24, 2020
a.
Memo in response to incomplete application letter
b.
Narrative and Plan updates
3. Supplemental Submittal, February 18, 2021
4. Amended Submittal, April 20, 2021
5. Emails re: USCG lights, May 5, 2021
6. Timeline Extension, November 3, 2020
B. Zoning Map
C. Plans/Drawings:
1. Proposed Overall Site Plan, Figure 5
2. Proposed Project Area Site Plan, Figure 5A
3. Lighting Plan, Figure 5B
4. Overall Construction Management Plan, Figure 6
5. Project Area Construction Management Plan, Figure 6A
6. Cross Sections, Figure 6B
7. Overall Mitigation Site Plan, Figure 7
8. Project Area Mitigation Site Plan, Figure 7A
9. Existing Conditions Overall Site Plan, Figure 4
10. Existing Conditions Project Area Site Plan, Figure 4A
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Site Development/BDS
2. Bureau of Environmental Services
3. Life Safety/BDS
4. Oregon Division of State Lands
5. Portland Fire
6. Bureau of Transportation Engineering and Development Review
F. Correspondence: [none received]
G. Other:
1. Original LU Application
2. Letter to applicant re: incomplete application
3. Correspondence to/from applicant
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H. EXHIBITS RECEIVED IN THE HEARINGS OFFICE
1. Hearing Notice Green, Kate
2. Administrative Decision Green, Kate
3. Appeal Submittal Green, Kate
4. PowerPoint Presentation Green, Kate
5. 7/26/21 Email with attachment Farrelly, Tina
5a. 4-5-12 Biological Opinion Farrelly, Tina
6. Record Closing Information Hearings Office
7. 8/4/21 Memo with attachments Steele, Morgan
8. 8/6/21 Memorandum from Tina Farrelly & John van Staveren Bricker, Jennie
9. Memorandum of Understanding Between the US Coast Guard and
US Fish and Wildlife Service Bricker, Jennie
10. 8/6/21 Memorandum from Farrelly & van Staveren Bricker, Jennie
11. Timber Mat Photos Bricker, Jennie
12. Plans Bricker, Jennie (attached)
13. Submerged and Submersible Land Lease Bricker, Jennie
14. Amendment #1 to Waterway Lease 10190-ML Bricker, Jennie
15. Essential Fish Habitat Consultation Bricker, Jennie
16. BDS Memo Green, Kate
17. Memo from Farrelly & van Staveren - Response to Exh. H-7 Bricker, Jennie
18. PDF Portfolio Farrelly, Tina
19. Duplicate of Exhibit H-18 Farrelly, Tina
20. Permit No. 57733-RF Renewal for Removal/Fill Farrelly, Tina
21. ESA Recovery Plan June 2013 Farrelly, Tina
22. 8/6/10 Lower Columbia River Conservation & Recovery Plan for Oregon
Populations of Salmon & Steelhead Farrelly, Tina
23. Applicant's Final Argument Bricker, Jennie
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