Date:
To:
From:

February 26, 2013
Interested Person
Stacey Castleberry, Land Use Services
503-823-7586 / Stacey.Castleberry@portlandoregon.gov

NOTICE OF A TYPE II DECISION ON A PROPOSAL IN
YOUR NEIGHBORHOOD
The Bureau of Development Services has approved a proposal in your neighborhood.
The reasons for the decision are included in the version located on the BDS website
http://www.portlandonline.com/bds/index.cfm?c=46429. Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you
can appeal. Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 12-212586 EN
GENERAL INFORMATION
Applicant:

Bureau of Environmental Services / Contact: Terence Chan, 503.823.7087
1120 SW 5th Avenue, Room 1000 / Portland, Oregon 97204

Representative:

Winterbrook Planning / Contact: Duncan Brown, 503.827.4422
310 SW 4th Avenue, Suite 1100 / Portland, Oregon 97204
duncan.brown.97702@gmail.com)

Owner:

City of Portland, Bureau of Environmental Services
(BES owns taxlot 1S1E30CC 11600 and controls taxlot
1S1E30CC 11500 since Tualatin Hills Sanitary District no
longer exists)

Site Address:

South of SW 64th Drive, west of Washington County line

Legal Description: BLOCK A LOT 22, WESTERLOOK HTS; TL 11500 0.76 ACRES, SECTION
30 1S 1E
Tax Account No.: R896500430, R991301370
State ID No.:
1S1E30CC 11600, 1S1E30CC 11500
Quarter Section: 4023
Neighborhood:
Ashcreek, contact Jack Klinker at 503-246-7872.
District Coalition: Southwest Neighborhoods Inc., Leonard Gard at 503-823-4592.
Zoning:
R7c—Residential 7,000 base zone, with Environmental Conservation overlay
zone.
Case Type:
EN—Environmental Review
Procedure:
Type II, an administrative decision with appeal to the Hearings Officer.
Proposal: The Portland Bureau of Environmental Services (BES) is replacing a portion of the
Ash Creek sewer line, which is undersized, causing periodic overflows, and at risk of failing in
places due to old age. Portions of the existing concrete sewer can be lined, so physical
replacement is unnecessary. However, portions of the sewer have holes and cracks or are
undersized for the present level of development, resulting in periodic effluent overflows
contaminating Ash Creek, and require full replacement. One segment in need of replacement is
located adjacent to Ash Creek in a City-owned natural resource area south of residences
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between 10505 and 10545 SW 64th Drive. Currently, this segment is entirely within an
environmental protection overlay zone. At present there is a temporary above-ground sewer line
bypassing the undersized portion of the sewer.
BES proposes to replace and relocate the undersized section of sewer line to an upland
location, mostly outside of the environmental protection zone. The new line will extend 360 feet
from a new manhole on the existing line into an open field where it will connect to an existing
sewer. Relocation will reduce the impact of sewer replacement and maintenance on higher
quality (environmental protection overlay zone) resources, including Ash Creek, riparian forest
and wetlands. It will also reduce the risk of sewer damage from natural stream erosion.
The construction area is within the city’s Environmental Conservation and Environmental
Protection overlay zones. A portion of the project involves cured-in-place pipe liner, which
qualifies as exempt from environmental review under 33.430.080.C.1 (maintenance and repair).
Two pipe segments and three manholes are new construction, and therefore not exempt.
For project elements that do not meet the environmental zone exemptions, certain standards
must be met to allow the work to occur by right. If the standards are not met, an
Environmental Review is required. In this case, the proposed utility construction area exceeds
standard 33.430.150 B. for a 15-foot wide disturbance area, and does not meet standard C
since a portion of the construction occurs within a wetland; trees greater than 10 inches in
diameter will be removed and standard E will not be met; therefore the utility work must be
approved through an Environmental Review
The applicant proposes planting over 940 bare-root shrubs, along with seeded grasses and
forbs, however standards 33.430.150 D.1 and D.2 specify 1-gallon sized shrubs at a density of
3 plants per 10 square feet, and four-inch potted groundcover plantings at a density of 8 plants
per 10 square feet. The applicant’s proposal does not technically meet these planting
specifications and the planting standards must also be modified through Environmental
Review.
Relevant Approval Criteria:
In order to be approved, this proposal must comply with the approval criteria of Title 33. The
relevant criteria are:

Section 33.430.250 A. Public safety facilities, roads, driveways, walkways,
outfalls, utilities, land divisions, Property Line Adjustments, Planned Developments,
and Planned Unit Developments.
FACTS
Description of the Site: The site is in Southwest Portland, adjacent to the western boundary
of the Portland City limits, approximately 1,500 feet west of Dickinson Park, and approximately
300 feet north of SW Dickinson Street. The property is situated behind homes fronting SW 64th
Drive and SW 63rd Place. It is owned by the City of Portland Bureau of Environmental Services
who maintain the Ash Creek sanitary sewer utilities on the property.
The site is 2.58 acres and slopes moderately downward from north to south, becoming steeper
along the banks of Ash Creek at the south edge of the site. The site is an undeveloped Cityowned property on the north side of Ash Creek in Southwest Portland. The southern and
eastern portion of the site is forested with a mix of exotic and native species, of which
approximately 80 percent are deciduous. The understory is typically a mix of native and weedy
exotic species, particularly along the streambank. The remaining upland portion of the site,
where much of the sewer construction will occur, is primarily a grassy field with scattered,
mostly invasive trees. Two wetlands are located on the site with the upstream end of the new
sewer and connecting manhole encroaching approximately 18 feet into the easternmost
wetland.
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Land surrounding the site includes a Southwest Portland single-family residential
neighborhood adjacent to Washington County to the west. Ash Creek, the primary natural
resource, flows from east to west into Washington County; it discharges into Fanno Creek
several miles to the west. The creek and adjacent riparian vegetation form a wildlife corridor
connecting Dickinson Park to other natural resource sites within the Fanno Creek watershed.
As Creek is also considered an unidentified watercourse with a minimum floodway width of 15
feet in accordance with Portland City Code 24.50.050.
Zoning: The zoning designation on the site includes the Residential 7,000 base zone (R7), with
the Environmental Conservation overlay (c) zone (see zoning on Exhibit B).
The R7 zone is intended to foster the development of single-dwelling residences on lots having a
minimum area of 4,200 square feet. Newly created lots must have a minimum density of 1 lot
per 7,000 square feet of site area. The provisions of this zone allow this use; these provisions
are not specifically addressed through this Environmental Review.
Environmental overlay zones protect environmental resources and functional values that have
been identified by the City as providing benefits to the public. The environmental regulations
encourage flexibility and innovation in site planning and provide for development that is
carefully designed to be sensitive to the site’s protected resources. They protect the most
important environmental features and resources while allowing environmentally sensitive
urban development where resources are less sensitive. The purpose of this land use review is
to ensure compliance with the regulations of the environmental zones.
Environmental Resources: The application of the environmental overlay zones is based on
detailed studies that have been carried out within eight separate areas of the City.
Environmental resources and functional values present in environmental zones are described
in environmental inventory reports for these study areas.
The project site is located in an area studied as part of the 1994 Fanno Creek and Tributaries
Conservation Plan (FCTCP). The area is part of Resource Site 130, South Fork Ash Creek
Tributary of Fanno Creek. Site 130 included wetland, riparian and upland habitats, and had an
average habitat assessment score of 60 out of a possible 110. Significant resource functions for
Site 130 include: anchoring of shorelines and streambanks; assimilation of waterborn
pollutants; dissipation of erosive forces from stormwater; feeding, watering, hiding, and
dispersion areas for fish; groundwater discharge; maintaining native forest microclimate;
rearing, feeding, and migration areas for fish; retention of soils; slope stabilization; storage,
conveyance, and desynchronization of stormwater; sediment trapping; and trapping of airborn
pollutants.
The project site contains some of the habitats and associated functions listed within the
broader FCTCP Resource Site. The habitats and associated functions are:
1. Ash Creek and adjacent riparian forest and forested wetland habitats
• streambank anchoring (slope stabilization)
• dissipation of erosive forces
• pollutant and sediment trapping
• storage, conveyance, and desynchronization of stormwater
• rearing, feeding, and migration areas for fish
2. Mixed
•
•
•

coniferous and deciduous upland woodland
maintaining native forest microclimate
retention of soils
trapping of airborne pollutants

Impact Analysis and Mitigation Plan: A description of the proposal was provided on page two
of this report. Detailed descriptions of the project, the alternatives assessed by the applicant,
the environmental resources in and around the site, and the potential project impacts on
resources are described in detail by the applicant in Exhibit A.1 in the application case file.
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The following briefly summarizes development alternatives that were considered by the
applicant, as well as the proposed construction management plan, potential environmental
impacts, and the applicant’s mitigation and monitoring proposal. For a detailed description,
please refer to Exhibit A.1 in the application case file.
Development Alternatives:
Alternative 1 (Preferred Alternative): The applicant’s preferred alternative is described above in
the “Proposal” section of this report. The project purpose is to connect to the existing sewer
and reroute the alignment away from sensitive stream, wetland and riparian resources. A new
manhole is proposed to make the connection, and a new line will travel northwest out of the
existing wetland. The total work area within the wetland is 557 square feet and the total area of
excavation/fill is 126 square feet. Within the resource area of the environmental zone,
approximately 14,693 square feet will be temporarily disturbed for these improvements and for
construction access.
The proposed line will cross a riparian corridor into an upland field. The construction
management plan indicates that 30 trees will be removed, including 21 invasive trees (Norway
maple, sweet cherry, and black locust), 3 non-native trees, and 6 native trees. One additional
tree in this area, a 12-inch fir, may be at risk of damage and will be mitigated in case it does
not survive.
Other Alternatives: A No Build alternative and five development alternatives were considered by
the applicant for this project and are described thoroughly in Exhibit A.1 in the application
case file. All alternative locations would require a new manhole at the east end of the project,
approximately 18 feet into a wetland, where the undersized sewer terminates and is connected
to the properly sized upstream sewer pipe. In addition to the alternative locations considered,
the construction alternative of directional boring, as opposed to trenching, was considered.
The other alternatives (including the no-action alternative) would result in continued sewer
overflow hazards to Ash Creek; increased construction disturbance; erosion and tree loss along
Ash Creek; potential future sewer pipe exposure and collapse in the creek; increased
disturbance at three manhole locations and in the easternmost wetland; increased risk of
altering wetland hydrology; or were found to be impracticable due to ownership issues.
Construction Management Plan:
Construction access will be from SW 64th Drive, utilizing an existing access between 10529 and
10537 SW 64th Drive. Construction staging will be located on the northwestern portion of the
site, a grass covered area with a few English hawthorn trees (invasive species to be removed).
Following construction, the staging area will be reseeded with native vegetation and restored as
shown in the mitigation plan.
Open trench construction will be used to install the new sewer pipe and three new manholes.
The trench for the pipe will be approximately three feet wide. Holes for installation of the fourfoot diameter manholes will be approximately eight feet in diameter. To enable sewer
construction, a disturbance area will be delineated by temporary fencing as specified by the
City Forester. All sewer construction activities will be confined to this disturbance area; there
will be no disturbance to Ash Creek.
The new sanitary sewer pipe and manhole will extend about 18 feet into the easternmost
wetland. Material excavated from the wetland will be stored outside the wetland. The top 12
inches of wetland soil excavated will be stored separately, and replaced after construction is
completed and the excavation area backfilled.
The temporary sewer overflow bypass pipe currently located on the ground surface will be
removed following activation of the new sewer. Contractors will access the temporary line on
foot to minimize disturbance, estimated to be approximately three feet on either side of the
pipe. Contractors will access two existing manholes on foot or using a liner truck to install
liners in upstream and downstream pipe segments.
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Erosion control measures include, but are not limited to: gravel construction road entrance; silt
fencing at the downslope limits of work; dust control and abatement, and installation of
temporary stormwater management.
To ensure that the impacts of the construction are confined to the disturbance area, a
temporary construction fence will be installed around this area. As described in Exhibit A.1, the
City Forester indicates that tree protection at this site can be secured through the use of
standard four-foot high construction fencing.
In disturbance areas near protected trees, the City Forester has prescribed six inches of wood
chips where tracked vehicles will be operating and steel plates on top of chips where truck
traffic will occur. These areas are described in Exhibit A.1, Appendix B in the application case
file.
Fencing, plates, and wood chips will be installed before any construction work begins and will
remain in place until all construction work is complete. At a pre-construction meeting,
contractors will be shown the work limits, the designated root protection zones, and instructed
to avoid damage to the canopy of any trees overhanging the work limits. If required, selective
pruning of such trees will occur prior to construction as directed by the City Forester.
The contractor will be responsible for ensuring that all tree protection fences are properly
installed and maintained throughout the construction period. Damaged or improperly
functioning fencing and other tree protection devices will be replaced by the contractor upon
discovery.
Proposed Mitigation: The applicant provided an in-depth description of the mitigation proposal
in Exhibit A.1 of the application case file. The highlights of the plan are provided here.
BES’s Watershed Revegetation Program (WRP) staff is committed to restoring native plant
communities throughout Portland’s watersheds. WRP staff ecologists have considerable
experience and expertise in local natural area revegetation. The program has restored and
managed thousands of acres of Portland’s forest and wetlands since 1995.
The WRP will provide and install all plant materials and maintain enhancement plantings for at
least five (5) years. Initial site preparation will include control of non-native invasive vegetation,
including vines, shrubs, and trees. Installation will include the application of native seed to
establish native herbaceous ground cover and planting of woody plants to establish siteappropriate native forest and woodland communities. Maintenance will include follow-up
treatment and control of invasive and competing vegetation as well as additional plant
installation (interplanting), as necessary, to achieve successful establishment of desired native
tree and shrub density.
The applicant describes the WRP strategies for invasive species control and site preparation,
native seed application, native tree and shrub installation, monitoring and five years of
maintenance, in detail in Exhibit A.1 of the application case file. The mitigation plan includes
1.24 acres of riparian forest revegetation, including planting 725 native trees and 940 native
shrubs; as well as 1.01 acres of oak woodland revegetation using 50 native trees and 400
native shrubs. Plantings are to be phased over 2 years to allow invasive species removal and
control prior to planting. A detailed schedule is provided in Exhibit A.1 of the application case
file.
Land Use History: City records do not list prior land use reviews for this site.
Agency and Neighborhood Review: A Notice of Proposal in your Neighborhood was mailed on
January 10, 2013.
1. Agency Review: Responses were received from BDS Site Development (Exhibit E.1),
Portend Water Bureau (Exhibit E.2), and Bureau of Environmental Services (BES) (Exhibit E.3).
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None of the service bureaus had any recommended conditions of approval. The Water Bureau
stated they had no concerns. BES stated the City of Portland’s Stormwater Management
Manual and Sewer Design Manual standards shall be incorporated. Title 10 and Title 24
standards and requirements shall also be met.
BDS Site Development noted the following: “Ash Creek is considered an unidentified
watercourse with a minimum Floodway width of 15 feet in accordance with PCC
24.50.050.I. A portion of the disturbance limits, near the southeast corner
of the work, appears to encroach into the Floodway. The disturbance limits
can be revised to maintain a distance of least 7.5 feet between the centerline
of the creek and the disturbance area. Or, the construction management plan
can be revised to clearly indicate no changes to the existing topography will
result within the Floodway portion of the disturbance area. If topographic
conditions will be modified in the Floodway, a hydraulic no-rise analysis is
required.”
“Full compliance with the erosion control requirements of Title 10, as well as
maintenance of the erosion control measures, such as silt fences on private
property, storm drain inlet protection and bio bags in the public right-ofway, is the responsibility of the property owner, developer and contractor.”
Following review of these comments the applicant provided a revised Construction Management
Plan (Exhibit C.3) including the note: “No changes to the existing topography will result within
the floodway portion of the disturbance area.” BDS Site Development indicated that this
satisfied City Title 24.
Site Development staff further noted that this project is not required to obtained BDS
construction permits in accordance with PCC 24.10.030 and 24.10.070.A provided the proposed
work appears on plans and specifications approved by the City Engineer or BES Chief Engineer.
BDS Zoning permits may be required to verify zoning and land use conditions.
2. Neighborhood Review: Three written responses were received from the Neighborhood
Association and notified property owners in response to the proposal. The detailed letters may
be reviewed in the application case file (see Exhibits F.1, F.2, and F.3), and the issues are
summarized below.
The neighborhood expressed concerns including the following subjects related to the
environmental review approval criteria:
x Inadequate protection of trees on public and private land;
x Recommended conditions of approval for 12 inches of mulch in root zone, 10 years of
applicant responsibility for tree health following project completion, and financial
compensation by applicant to private property owners if trees do not survive 10 years
following project completion;
x Recommended 3-year mitigation planting monitoring period;
x Use of herbicides to remove invasive species near Ash Creek, with recommended condition
for mechanical removal;
x Existing sinkholes on BES’s property, from historic abandoned pipes and recommended
conditions that all pipes to be replaces be removed or filled, including historic pipes from
the 1950’s; and
x Potential for air pollution and traffic congestion caused by city construction vehicles and
recommended condition limiting time vehicles are allowed to idle, location of parking
construction vehicles, and carpooling;
On February 7, the applicant provided specific and detailed responses to the expressed
neighborhood concerns (see Exhibit A.4 in the application case file for complete response).
BDS staff has summarized the applicant’s response here for this report:
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x

The applicant’s Alternative Tree Protection Plan (Exhibit A.1 Appendix B) was prepared by
city Tree Inspector Frank Krawczyk, an I.S.A. Certified Arborist and Certified Tree Risk
Assessor. Mr. Krawczyk recommended 6 inches of wood chips where “tracked” – low impact
– vehicles would be operating, and 6 inches of wood chips covered by steel plates where
truck traffic would occur.

x

Steel plates on 6 inches of wood chips is best. Too much mulch can harm trees as the chips
start to generate heat through decomposition.

x

The proposed project meets and exceeds the tree preservation standards stipulated in the
Zoning Code (see sections 33.248.065 and 33.248.068). The zoning regulations do not
require a warranty for tree health. They require that a professional arborist assess the
construction plans and prepare a tree protection plan for the project. Trees can fall into
poor health or die for many reasons having nothing to do with construction activity over
protected root zones. The City Forester’s Office has carefully reviewed existing trees at the
site and made recommendations for specific tree protection measures to provide the
greatest level of protection possible; and has worked with BES to develop a plan to try to
save the trees using wood chips, steel plates and fencing, and at the same time BES will
plant new trees as mitigation in the event that the trees do not survive.

x

The applicant proposes five years of maintenance and monitoring of new plantings. This
monitoring will include quantitative assessment of plant survival/mortality and an
inventory of groundcover species composition and cover. If monitoring shows that some
plantings have failed, BES would complete additional interplanting…to achieve the target
stocking level. In short, BES’ current monitoring plans meet and exceed the requested
monitoring period.

x

The applicant is following Zoning Code-required tree preservation standards, which are
designed to provide a high degree of protection to potentially impacted trees, whether
private or public.

x

Regarding trees on private property, the private trees are on the plans, along with their root
protection zones, and are being protected to the same standard. The root protection zones
extend onto private property as shown on the Construction Management Plan. There is no
proposed work or vehicle access proposed on private property, so all such property will
remain undisturbed.

x

The Fitzgeralds ask that the tree protection zone extend east, behind their property, to
protect the three 50-year-old healthy Deodar cedars. As the Construction Management Plan
demonstrates, the tree protection zone does extend east, showing full (24-foot) protection
zones for the cedar trees (CEDE) on the property and extending onto BES property to the
south. The Fitzgeralds also mention a western red cedar on the property; this tree is well
removed from the disturbance area and therefore was not shown and will not be impacted.

x

Property owners have legal remedies to settle disputes and collect financial damages if a
contractor’s work damages their trees. However, such remedies are outside the realm of this
land use process.

x

Regarding the use of herbicides, the applicant recognizes and appreciates that many
individuals have significant concerns about the safety of herbicides, and has carefully
evaluated the risks and fully believes that BES herbicide application practices and selected
herbicide products are safe and do not pose a threat to human health, water quality, or
wildlife. BES’s Watershed Revegetation Program (WRP) controls invasive plants and
promotes the establishment of native plant communities through the use of an integrated
pest management (IPM) approach which includes cutting, mowing, seeding, pulling,
mulching, and judicious herbicide application (by licensed applicators). WRP’s IPM
approach is consistent with Portland Parks & Recreation’s IPM policy, a nationallyrecognized program that contains specific herbicide application practices that have been
reviewed by the National Oceanic and Atmospheric Administration to create best
management practices for working safely near waterways and avoiding negative
consequences for wildlife and water quality. BES agreed to let the neighbors do mechanical
removal of some species, however, BES has not found mechanical or manual removal
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methods to be effective for certain species (e.g. English hawthorn and black locust
resprouts or seedlings) and plans on limited use of herbicides for these species.
x

The applicant is aware of the sinkholes and the related concerns of neighbors. As neighbors
note, the sinkholes are a relic of past decommissioning of a sewer treatment plant, but BES
agrees that the sinkholes should be filled. The project specifications are designed to address
these concerns. The specifications include plans to fill the sinkholes with granular material
or soil, fill pipes to be abandoned with Controlled Low Strength Material (CLSM) or grout,
and fill manholes to be abandoned with pea gravel.

x

Regarding the request for a public trail, the applicant notes that the subject property is
owned by BES and not a public park. Nevertheless, BES has no objection to neighbors
using the site for passive recreation, and hopes that the proposed filling of sinkholes, new
plantings, and other measures described herein will improve that experience. The proposed
oak woodland area will be fairly open with trees spaced on average of about 30 feet apart,
leaving plenty of room for pedestrians to pass between.

BDS LUS Staff Comment: Development of any recreational facilities in the resource area of the
environmental zones must meet all of the regulations of Zoning Code Chapter 33.430.
x

The applicant response continues; the requests related to vehicle idling (no more than five
minutes), legal parking (no blocking of driveways, etc.), and traffic management are
addressed in the Standard Specifications for the project, which the contractor is required to
follow.

x

Site maintenance activities will begin following construction and will continue for five years
following construction, to ensure site restoration, revegetation and maintenance are
successful over the long term.

Several issues raised in the neighborhood letters—related to such items as the requested
construction of a public trail on BES-owned property, BES’s financial compensation to private
property owners for construction damage, improving the current state of the construction
entrance, protection of a private retaining wall in public right-of-way, vehicle parking in public
right-of-way, mowing BES property, neighborhood break-ins (including racial conjectures),
neighborhood hostilities to maintenance crews and children, solar access—are not related to
the applicable Portland Zoning Code approval criteria for environmental reviews, and are not
addressed in this report. Nonetheless, the applicant has provided detailed responses to these
issues, which can and should be reviewed in the application case file in Exhibit A.4.
ZONING CODE APPROVAL CRITERIA
33.430.250 Approval Criteria for Environmental Review
An environmental review application will be approved if the review body finds that the
applicant has shown that all of the applicable approval criteria are met. When
environmental review is required because a proposal does not meet one or more of the
development standards of Section 33.430.140 through .190, then the approval criteria
will only be applied to the aspect of the proposal that does not meet the development
standard or standards.
A. Public safety facilities, rights-of-way, driveways, walkways, outfalls, utilities, land
divisions, Property Line Adjustments, Planned Developments, and Planned Unit
Developments. Within the resource areas of environmental zones, the applicant's impact
evaluation must demonstrate that all of the general criteria in Paragraph A.1 and the
applicable specific criteria of Paragraphs A.2, 3, or 4, below, have been met:
Response: Since this activity is neither a Public Safety Facility nor a Land Division or Planned
Development, the criteria in Sections 33.430.250 A.2 and A.4 do not apply and are not
included.
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A.1.General criteria for public safety facilities, rights-of-way, driveways, walkways,
outfalls, utilities, land divisions, Property Line Adjustments, Planned Developments, and
Planned Unit Developments;
A1.a.Proposed development locations, designs, and construction methods have the least
significant detrimental impact to identified resources and functional values of other
practicable and significantly different alternatives including alternatives outside the
resource area of the environmental zone;
Findings: This criterion requires the applicant to demonstrate that alternatives were
considered during the design process, and that there are no practicable alternatives that would
be less detrimental to the identified resources and functional values.
The applicant provided a thorough alternatives analysis that can be found in the application
case file in Exhibit A.1, and is summarized in this report on page 4.
A No Build alternative and five development alternatives were considered for this sewer section.
The preferred alternative was found to have the least significant detrimental impact of the
various alternatives which were practicable. Although construction of the sewer improvements
will temporarily disturb approximately 14,693 square feet of resource area in the environmental
zone for trenching to install new pipes, installation of manholes, and construction access, and
this alternative was refined to limit impacts to 557 square feet of wetland disturbance and the
removal of six native trees. This alternative minimizes sewer construction in the environmental
protection overlay zone, locating all but approximately 50 feet of the project outside of the
protection zone, but within the conservation zone (the existing sewer line is entirely within the
protection zone).
These unavoidable impacts have been minimized through design and construction methods,
including:
x

Use of pipe lining methods wherever possible, requiring only 360 feet of required new
replacement pipe;

x

Tightly limited work zones, particularly in wetland and riparian areas, that protect large
Oregon oaks and other significant native trees; and

x

Detailed (best management) construction management practices.

For the reasons described above, the proposed alternative has the least significant detrimental
impact to identified resources and functional values of other practicable and significantly
different alternatives.
This criterion is met.
A.1.b. There will be no significant detrimental impact on resources and functional values
in areas designated to be left undisturbed;
Findings: This approval criterion requires the protection of resources outside of the proposed
disturbance area from impacts related to the proposal, such as damage to vegetation beyond
the approved limits of disturbance, erosion of soils off the site, and downstream impacts to
water quality and fish habitat from increased erosion off the site. The applicant provided a
detailed narrative description of the proposed construction management plan in the application
case file (Exhibit A.1), in addition to a graphic Construction Management site plan (Exhibit
C.3). The Construction Management Plan is described on pages 4 and 5 of this report.
Construction management techniques have been proposed by the applicant to minimize
impacts to identified resources and functional values designated to be left undisturbed. Trees
to be saved adjacent to the disturbance area will be temporarily protected with construction
fencing and root protection measures (steel plates/wood chips) as specified by the City Forester
(application case file Exhibit A.1, Appendix B) and shown on Exhibit C.3. All equipment
operation and maneuvering, staging and stockpiling will occur within designated disturbance
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areas, and most staging will occur outside the environmental zones. Sediment and erosion
control devices will be installed and maintained throughout the construction process to prevent
erosion or sedimentation.
In the narrative description, and according to Exhibit C.3, the applicant has shown that this
criterion will be met.
A.1.c. The mitigation plan demonstrates that all significant detrimental impacts on
resources and functional values will be compensated for;
Findings: This criterion requires the applicant to assess unavoidable impacts and propose
mitigation that is proportional to the impacts, as well as sufficient in character and quantity to
replace lost resource functions and values. The proposed mitigation plan is described on page
5 of this report. It will offset 14,693 square feet of temporary disturbance area and mitigate the
removal of six native trees.
The Mitigation Plan provides a density and diversity of native plant species that will fully
restore and significantly enhance the vegetative cover over the disturbance areas within the five
year monitoring period. The temporary impacts of the project – such as the removal of six
native trees - will be more than offset by the planting of 775 native trees, 1,340 native shrubs
and a mix of native grasses and forbs. In addition, extensive management of invasive trees,
vines and herbaceous vegetation is planned.
The plantings will include 1.24 acres of riparian forest plantings and 1.01 acres of oak
woodland plantings, as listed in the two tables below:
Riparian Forest - Revegetation Trees and Shrubs (1.24 acres)
Species

Common Name

Trees
Acer macrophyllum
Crataegus suksdorfii
Fraxinus latifolia
Pseudotsuga menziesii
Rhamnus purshiana
Thuja plicata
Total Trees

Bigleaf maple
Black hawthorn
Oregon Ash
Douglas-fir
Cascara
Western redcedar

Shrubs
Acer circinatum

Quantity

Stock Type

(spaced approx. 8’ o.c.)
125
bareroot
50
bareroot
250
bareroot
200
bareroot
25
bareroot
75
bareroot
725

(in clusters of 3 or 5, spaced approx. 15’ between clusters)
Vine Maple
69
bareroot

Lonicera involucrata

Red-osier
Dogwood
Black Twinberry

Oemleria cerasiformis

Indian Plum

141

bareroot

Physocarpus capitatus

Ninebark

165

bareroot

Rubus parviflorus

Thimbleberry

45

bareroot

Salix sitchensis

Sitka willow

95

cutting

Sambucus racemosa

Red Elderberry

45

bareroot

Spiraea douglasii

Hardhack

95

bareroot

Symphoricarpos albus

Snowberry

165

bareroot

Cornus sericea

Total Shrubs

75
45

940

bareroot/cuttin
g
bareroot
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Oak Woodland - Revegetation Trees and Shrubs (1.01 acres)
Species
Trees
Amelanchier alnifolia
Pinus ponderosa
Quercus garryana
Total Trees

Common Name
Western
serviceberry
Ponderosa pine
Oregon oak

Quantity

Stock Type

(spaced approx. 30’ o.c.)
10
bareroot
10
30
50

bareroot
bareroot

Shrubs
Holodiscus discolor

(in clusters of 5 or 10, mostly around trees)
Oceanspray
75
bareroot

Mahonia aquifolium

Tall Oregon-grape

75

bareroot

Philadelphus lewisii

Mock-orange

50

bareroot

Symphoricarpos albus

Snowberry

200

bareroot

Total Shrubs

400

Planting schemes will be field fit to complement existing native trees and shrubs and will
consider localized variations in hydrology. In general, trees will be planted individually and
shrubs will be planted in clusters of three, five, or ten plants.
Planting will be phased over two years. Construction disturbance areas and other areas with
minimal invasive species cover will be planted in the 2013-2014 planting season; areas with
greater invasive species cover will be planted in the 2014-2015 season, after adequate invasive
species control has been achieved.
The BES Watershed Revegetation Program prepared the mitigation design for this project, and
will be responsible for its implementation. This Program and its staff have extensive local
experience in the implementation, maintenance and monitoring of resource enhancement and
mitigation projects.
The mitigation plan will compensate for impacts at the site for the following reasons:





The mitigation area (over 2.25 acres) is more than 5 times the area of environmental zone
disturbance area.
All disturbance areas will be planted with native vegetation.
The mitigation plantings will increase species diversity to improve wildlife habitat in areas
that have minimal native vegetation.
The plantings will provide assistance with pollution and nutrient retention and removal,
sediment trapping and erosion control.

The proposed Mitigation Plan will be installed and maintained under the regulations outlined in
Section 33.248.040.A-D (Landscaping and Screening). A five-year phased revegetation,
maintenance and monitoring plan is described by the applicant in Exhibit A.1, and will ensure
survival of all proposed mitigation plantings. To confirm maintenance of the required plantings
for the initial establishment period, the applicant will be required to have the plantings
inspected five years after plantings are installed.
With conditions to ensure that plantings required for this Environmental Review are
maintained and inspected, this criterion can be met.
A.1.d. Mitigation will occur within the same watershed as the proposed use or
development and within the Portland city limits except when the purpose of the
mitigation could be better provided elsewhere; and

Decision Notice for LU 12-212586 EN

Page 12

A.1.e. The applicant owns the mitigation site; possesses a legal instrument that is
approved by the City (such as an easement or deed restriction) sufficient to carry out and
ensure the success of the mitigation program; or can demonstrate legal authority to
acquire property through eminent domain.
Findings: Mitigation for significant detrimental impacts will be conducted on the same site as
the proposed use or development, and the applicant owns the proposed on-site mitigation area.
These criteria are met.
A.3. Rights-of-way, driveways, walkways, outfalls, and utilities;
A.3.a. The location, design, and construction method of any outfall or utility proposed
within the resource area of an environmental protection zone has the least significant
detrimental impact to the identified resources and functional values of other practicable
alternatives including alternatives outside the resource area of the environmental
protection zone;
Findings: This criterion requires the applicant to review alternative locations, designs and
construction methods for the proposal, as required in approval criterion 33.430.250. A.1.a,
above. The primary distinction is that the focus of Approval Criterion A.3.a. is on the
environmental protection zone. Relevant to this criterion, the existing sewer line, to which the
proposed replacement sewer segment must be connected, lies within the environmental
protection overlay zone; therefore to make the required connection, work within the protection
overlay can not be avoided.
The applicant’s impact evaluation and alternatives analysis, presented in detail in Exhibit A.1
in the application case file, and summarized above on page 4 of this report, demonstrate, as
described in finings for approval criterion 33.430.250 A.1.a that the proposed alternative
presents the least significant detrimental impact to the identified resources and functional
values of other practicable alternatives including alternatives outside the resource area of the
environmental protection zone, and this criterion is met.
A.3.b. There will be no significant detrimental impact on water bodies for the migration,
rearing, feeding, or spawning of fish; and
Findings: As described in the construction management plan narrative in Exhibit A.1 in the
application case file, there will be no construction disturbance within Ash Creek. The proposed
design purposefully avoids impacts to Ash Creek. As described above in findings for criterion
33.430.250 A.1.b there are no anticipated impacts to Ash Creek or to downstream fish habitat,
or other areas designated to be left undisturbed. To the extent that approval criterion A.1.b.
“There will be no significant detrimental impact on resources and functional values in areas
designated to be left undisturbed,“ is met, that, this criterion is also met.
A.3.c. Water bodies are crossed only when there are no practicable alternatives with fewer
significant detrimental impacts.
Findings: No water bodies will be crossed by the proposed development. This criterion does not
apply.

DEVELOPMENT STANDARDS
Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior
to the approval of a building or zoning permit.
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CONCLUSIONS
The proposed project will replace an undersized and failing section of sanitary sewer located
along Ash Creek with a new line located away from the creek and adjacent wetlands and
riparian forest. Impacts of sewer relocation and construction have been minimized and will be
temporary in nature. The mitigation plan is robust, with extensive removal of invasive nonnative plants and revegetation with native riparian plants in the stream corridor, and
restoration of oak savanna habitat in the uplands. These actions will more than offset all
anticipated construction impacts.
The applicants and the above findings have shown that the proposal meets the applicable
approval criteria with conditions. Therefore, this proposal should be approved, subject to the
following conditions.

ADMINISTRATIVE DECISION
Approval of an Environmental Review for:
 Construction of approximately 360 feet of trenched, 12-inch diameter sanitary sewer pipe;
 Three new 48-inch manholes;
 One-time construction access to provide protective pipe lining on existing sanitary sewer
pipes;
 And temporary construction access, staging, and maneuvering to complete the sewer
rehabilitation;
all within the Environmental Conservation and Environmental Protection overlay zones, and in
substantial conformance with Exhibits C.2, C.3, and C.4, as signed, and dated by the City of
Portland Bureau of Development Services on February 21, 2013. Approval is subject to the
following conditions:
Note: This project is not required to obtained BDS construction permits in accordance with
PCC 24.10.030 and 24.10.070.A, provided the proposed work appears on plans and
specifications approved by the City Engineer or BES Chief Engineer.
A. A BDS Zoning permit is required (see Condition C below). Copies of the stamped
Exhibits C.2, C.3, and C.4 from LU 12-212586 EN and Conditions of Approval listed below,
shall be included within all plan sets submitted for permits (building, Zoning, Site
Development, erosion control, etc. These exhibits shall be included on a sheet that is the
same size as the plans submitted for the permit and shall include the following statement,
"Any field changes shall be in substantial conformance with approved Exhibits C.2
through C.4.”
B. Temporary construction fencing shall be installed according to Section 33.248.068 (Tree
Protection Requirements), except as noted below. Construction fencing shall be placed
along the Disturbance Area Boundary (see Exhibit C.3), and as described in the attached
Arborists Report, or as required by inspection staff during the plan review and/or
inspection stages.
1. No mechanized construction vehicles are permitted outside of the approved “Limits of
Construction Disturbance” delineated by the temporary construction fence. All planting
work, invasive vegetation removal, and other work to be done outside the Limits of
Construction Disturbance, shall be conducted using hand held equipment.
C. A total of 775 native trees, 1,340 native shrubs, and native ground covers, selected from the
Portland Plant List, shall be planted, in substantial conformance with Exhibit C.4
Mitigation Plan.
1. Plantings shall be installed between October 1 and March 31 (the planting season).
2. Prior to installing required mitigation plantings, non-native invasive plants shall be
removed from all areas within 10 feet of mitigation plantings, using handheld
equipment.
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3. All mitigation and remediation shrubs and trees shall be marked in the field by a tag
attached to the top of the plant for easy identification by the City Inspector/Landscape
Professional. All tape shall be a contrasting color that is easily seen and identified.
4. After installation of the required mitigation plantings, the applicant shall request
inspection of all plantings via a Zoning Permit.
D. The land owner shall maintain the required plantings for five years to ensure survival
and replacement. The land owner is responsible for ongoing survival of required plantings
during and beyond the designated two-year monitoring period. The landowner shall:
1. Obtain a Zoning Permit for a final inspection at the end of the 5-year maintenance and
monitoring period. The permit must be finaled no later than 5 years from the final
inspection for the installation of mitigation planting, for the purpose of ensuring that
the required plantings remain. Any required plantings that have not survived must be
replaced.
E. Failure to comply with any of these conditions may result in the City’s reconsideration of
this land use approval pursuant to Portland Zoning Code Section 33.700.040 and /or
enforcement of these conditions in any manner authorized by law.
Note: In addition to the requirements of the Zoning Code, all uses and development must
comply with other applicable City, regional, state and federal regulations.
This decision applies to only the City's environmental regulations. Activities which the City
regulates through PCC 33.430 may also be regulated by other agencies. In cases of overlapping
City, Special District, Regional, State, or Federal regulations, the more stringent regulations
will control. City approval does not imply approval by other agencies.
Staff Planner: Stacey Castleberry
Decision rendered by: ____________________________________________ on February 21, 2014
By authority of the Director of the Bureau of Development Services

Decision mailed: February 26, 2013
About this Decision. This land use decision is not a permit for development. Permits may be
required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.
Procedural Information. The application for this land use review was submitted on
December 6, 2012, and was determined to be complete on January 2, 2013.
Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore this
application was reviewed against the Zoning Code in effect on December 6, 2012.
ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case the applicant requested that
the 120-day review period be extended 14 days. Unless further extended by the applicant, the
120 days will expire on: May 16, 2013.
Some of the information contained in this report was provided by the applicant.
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
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satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.
These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.
Appealing this decision. This decision may be appealed to the Hearings Officer, which will
hold a public hearing. Appeals must be filed by 4:30 PM on March 12, 2013. at 1900 SW
Fourth Ave. Appeals can be filed Tuesday through Friday on the first floor of the Development
Services Center until 3 p.m. After 3 p.m. and Mondays, appeals must be submitted to the
receptionist at the front desk on the fifth floor. An appeal fee of $250 will be charged. The
appeal fee will be refunded if the appellant prevails. There is no fee for ONI recognized
organizations appealing a land use decision for property within the organization’s boundaries.
The vote to appeal must be in accordance with the organization’s bylaws. Assistance in filing
the appeal and information on fee waivers is available from BDS in the Development Services
Center. Please see the appeal form for additional information.
The file and all evidence on this case are available for your review by appointment only. Please
call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503-823-7617,
to schedule an appointment. I can provide some information over the phone. Copies of all
information in the file can be obtained for a fee equal to the cost of services. Additional
information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning
Code is available on the internet at www.portlandonline.com.
Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Hearings Officer is final; any
further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21 days
of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact LUBA at
550 Capitol St. NE, Suite 235, Salem, Oregon 97301, or phone 1-503-373-1265 for further
information.
Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Hearings Officer an
opportunity to respond to it, that also may preclude an appeal to LUBA on that issue.
Recording the final decision.
If this Land Use Review is approved the final decision must be recorded with the Multnomah
County Recorder. A few days prior to the last day to appeal, the City will mail instructions to
the applicant for recording the documents associated with their final land use decision.
• Unless appealed, The final decision may be recorded on or after March 13, 2013.
• A building or zoning permit will be issued only after the final decision is recorded.
The applicant, builder, or a representative may record the final decision as follows:
• By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to:
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Multnomah County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is
identified on the recording sheet. Please include a self-addressed, stamped envelope.
In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use
Review decision with a check made payable to the Multnomah County Recorder to the
County Recorder’s office located at 501 SE Hawthorne Boulevard, #158, Portland OR
97214. The recording fee is identified on the recording sheet.

•
For further information on recording, please call the County Recorder at 503-988-3034
For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.

Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.
Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.
Applying for your permits. A building permit, occupancy permit, or development permit may
be required before carrying out an approved project. At the time they apply for a permit,
permittees must demonstrate compliance with:
• All conditions imposed herein;
• All applicable development standards, unless specifically exempted as part of this land use
review;
• All requirements of the building code; and
• All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.
EXHIBITS
NOT ATTACHED UNLESS INDICATED
A. Applicant’s Statement
B. Zoning Map (attached)
C. Plans/Drawings:
1. Site Plan (attached)
2.
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
1. Site Development Review Section of BDS
2. Water Bureau
3. Bureau of Environmental Services
F. Correspondence:
1. Kathleen Guloy
2. Marianne and Tom Fitzgerald
3. Ashcreek Neighborhood Association
G. Other:
1. Original LU Application
2. Site History Research
The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868).

