Understanding Corps of Engineers
and Department of State Lands
Regulations covering Inwater and
Nearshore Activities

Topics
• Overview of the Laws governing Corps and DSL
inwater activities
• Understand what triggers a permit
–
–
–

Jurisdictional Waters
Geographical Area – Ordinary High Water Mark
Comparison of typical activities that are covered by the regulations

• Exemptions
• Emergencies
• Permit Application Review Process - Key
Components
–

–

The Alternatives Analysis – selecting the preferred project option

Mitigation
– Public Review
– Permit application review timeframes
– Streamlined permit pathways

What Triggers a Permit with the
Corps and/or DSL?
Need a Corps and/or DSL Permit? - Three Questions you need
to ask:
1. Are you are working in a jurisdictional water?

2. Is the activity regulated?
3. Does the activity exceed threshold volumes?
Corps Permit Applications:
http://www.nwp.usace.army.mil/op/g/docs/documents/ENG4345a.pdf
DSL Permit Applications:
http://www.oregon.gov/DSL/PERMITS/docs/joint_app_instr.pdf

DSL Statutory Authority
- The Oregon Removal-Fill Law
- The Lower Willamette River Plan

U.S. Army Corps of Engineers
- Section 404 of the Clean Water Act
- Section 10 of the Rivers and Harbors
Act of 1899

Jurisdictional Waters
(Waters of the State and U.S.)

DSL – Waters of the State
Natural Waterways
• Pacific Ocean, estuaries, rivers, lakes, ponds, streams and
wetlands and “other bodies of water”.
Artificial Created Waters (“other bodies of water”)
• Any water that is partially created from a water of the
state.
• Wetlands and ponds created from upland that are:
– Greater than or equal to 1 acre; or
– mitigation sites
• Channels or ditches created from uplands with:
– food & game fish and
– free and open connection to other waters

Corps - Waters of the U.S.
Navigable Waters (Section 10 Rivers and Harbors Act of 1899)
• All waters which are currently used, or were used in the past, or
may be susceptible to use in interstate or foreign commerce,
including all waters which are subject to the ebb and flow of the
tide. (Columbia River, Willamette River, Columbia Slough)
7 Categories of Waters of the US (Section 404 Clean Water Act)
1. Interstate/Foreign Waters – Pacific Ocean
2. Interstate waters including wetlands – Columbia River
3. Other Waters of the U.S. (Intrastate) – Willamette River
4. Impoundments of Waters of the U.S. – Kellogg Lake
5. Tributary of a Water of the U.S.** – named tributaries to roadside ditches
6. Territorial Sea – Pacific Ocean
7. Wetlands Adjacent to Waters of the U.S.
** Presently the Portland District considers ditches as potential tributaries under
Category 5. 4th Cir. (U.S. v. Deaton, Talent)

Ordinary High Water Mark

Defining the Ordinary High Water Mark
• Ordinary High Water (OHWM) for Corps Section 404 and
DSL Removal Fill Law is defined as the line on the shore
established by fluctuations of water and indicated by physical
characteristics such as clear, natural, lines impressed on the
bank, shelving, changes in the character of the soil, destruction
of terrestrial vegetation, the presence of litter and debris, or other
appropriate means that consider the characteristics of the
surrounding area.
• OHWM for Corps Section 10 is based on established
navigational elevations, not physical characteristic. The
following flood profiles in the Willamette and Columbia Rivers
are used for determining OHWM elevations:
– Columbia River Datum - Elevation determinations have been made on the
Columbia River (river miles 17.4-145) below Bonneville Dam and the
Willamette River (river miles 0 to 183.2).
– Elevation determinations for the Willamette were based on flood profile
data (1973). For the ease of permitting, we rely on these flood profiles
for the OHWM elevation.

Ordinary High Water Mark (Corps)

Ordinary High Water Mark (DSL)

Volume Thresholds for DSL’s
Removal Fill Law

DSL Volume Thresholds
• 50 cubic yards or more removal + fill
(This is additive and includes both removal and fill within the
jurisdictional area.)
• Any removal or fill in Essential Salmonid Habitat (ESH) or
State Scenic waters

•

– ESH means the habitat that is necessary to prevent the depletion of
indigenous anadromous salmonid species during their life history stages
of spawning and rearing.
– ESH includes the designated streams and any adjacent* off-channel
rearing or high-flow refugia habitat with a permanent or seasonal surface
water connection to the stream.
ESH website: http://oregon.gov/DSL/PERMITS/counties.ess.shtml

*Note: Adjacent habitats are not mapped and may require ground determination

Activities that may Require
Corps/DSL Permits

Typical Work that fall under Section 10 of
the Rivers and Harbors Act (Corps)
Construction, maintenance, installation or removal activities
e.g., Any work below OHW that affects navigation
•
•
•
•
•
•
•
•
•
•

Pilings/Dolphins,
Wharves,
Bulkheads,
Dolphins,
Dredging,
Marinas,
Ramps,
Floats,
Overhanging decks,
Overhead lines

•
•
•
•
•
•
•
•
•

Piers,
Boat lifts,
Moorages,
Intake/Outfall structures,
Underground lines,
Removal,
Section 404 Fills,
Habitat Restoration,
Buoys

Typical Activities that fall under Section
404 of the Clean Water Act (Corps)
Depositing fill, dredged, or excavated material in waters of the U.S.
including wetlands:
• Grading or mechanized land clearing of wetlands.
• Placement of spoils from ditch excavation activities in wetlands.
• Soil movement during vegetation clearing in wetlands.
• Site development fill for residential, commercial, or recreational
developments.
• Construction of revetments, groins, breakwaters, beach
enhancement, jetties, levees, dams, dikes, and weirs.
• Placement of riprap and road fills.
• Backfilling trenches in wetlands.
• Habitat restoration – large wood.

Typical Activities that fall under the
Removal Fill Law (DSL)
• Adding or moving sand, gravel or any material in a
waterway
• Removing sand gravel or any material in a waterway
• Building a pond
• Building in an area having a wetland
• Controlling streambank erosion
• Constructing a pipeline in a waterway
• Developing a new wetland
• Doing work that may affect the bed or banks of a
state waterway
• Exploring for gold in a stream

Exempt Activities

Corps Section 404 Exemptions
Corps - 6 exemptions for Section 404 Clean Water Act*
(* These exemptions do not apply to Section 10 Waters)

Examples include:
• Maintenance (emergency reconstruction) of currently
serviceable structures including dikes, levees, riprap, bridge
abutments, culverts, and road fills, but not temporary fills.
–
–

•
•
•

Maintenance cannot change the character, scope or size of the original
design
State and federal fish passage guidelines must be met (water crossing
structures)

Normal farming, ranching, silvaculture activities.
Stock pond and irrigation ditch maintenance/construction.
Roads for mining, forestry, or farming with 15 BMPs.

DSL Exempt Activities
• Maintenance, repair, replacement, removal or
replacement of culverts
– Removal or fill expands the original footprint of the road prism
by no more than 20 percent,
– Serviceable within last 5 years
– Maintenance/reconstruction would not significantly adversely
affect wetlands or other waters of this state to a greater extent
than the wetlands or waters of this state were affected as a result
of the original construction of those structures; and
– Culvert is maintained, reconstructed, replaced or removed in a
manner consistent with applicable Oregon Department of Fish
and Wildlife fish passage statutes (ORS 509.580 – 509.910).

• Maintenance or Emergency Reconstruction of Roads
and Transportation Structures

Emergencies

Corps Emergency Procedures
• Definition: (33 CFR 325.2(e)(4))
– An emergency is a situation which would result in an
unacceptable hazard to life, a significant loss of
property, or an immediate, unforeseen, and significant
economic hardship if corrective action requiring a permit is
not undertaken within a time period less than the normal
time needed to process an application
• Approval will be from the Division Engineer or Deputy
Division Engineer
– Reasonable efforts will be made to obtain views and comments from
federal, state, local agencies and the public
– Approved special procedures will be published in a public notice
– Rarely used, unless large specific natural event (1996 Flood, Mount St.
Helens, major earthquake or fire)

DSL Emergency Authorization
• Applicable when:
– Direct threat to substantial property
– Prompt action required to reduce or eliminate
threat
– The fix minimizes impact to resource

• Authorization can be verbal/written
• No fees
• May require mitigation and/or follow-up
work with permit

Critical Components of the
Federal and State Joint Permit
Application Review Process
• The Range of Alternatives Analysis and Purpose
and Need
– Clean Water Act Section 404(b)(1) Guidelines (Corps)
– OAR Guidelines (OAR 141-085-0029(3)) (DSL)

• Mitigation (Sequencing and Compensatory)
• Public Review

Range of Alternatives
and the Purpose and Need Statement

Corps Scope of Analysis
• Section 404 (b) (1) Guidelines of the Clean Water Act
guides evaluation of the alternatives analysis and purpose
and need
– Section 404(b)(1) prohibits the discharge of dredged or fill
material into waters of the U.S. unless the proposed
discharge is the least environmentally damaging practicable
alternative capable of achieving the project purpose.
• National Environmental Policy Act (NEPA) requires that

a range of reasonable alternatives including the no
action alternative be evaluated.
– Under NEPA, the no action alternative and action
alternatives that meet the project purpose and need of the
preferred alternative are considered to be reasonable
alternatives

Corps Alternatives Analysis
Clean Water Act Section 404(b)(1) Guidelines
• Prohibits the discharge of dredged or fill material into waters of
the United States unless the proposed discharge is the least
environmentally damaging practicable alternative capable of
achieving the project purpose
• Practicable alternatives may include: developing at other
locations, reducing the scope of the project to minimize filling
waters, or redesigning the project to avoid filling waters
• If no practicable alternative exists, and a need for the project to
be located in waters is justified, then the project should include
measures to mitigate impacts of the fill activity

DSL Review Guidelines
• Activity cannot reasonably interfere with paramount state
policy to preserve use of waters for navigation, fishing,
recreational use. Considerations include:
– Availability of alternatives
– Public need
– Economic cost
– Compensatory Mitigation for unavoidable impacts
affects (Avoid first)
– Impact to public health and safety
– Flood/erosion potential
– Compatibility with local land use laws (Land Use
Compatibility Statement (LUCS)

DSL Alternative Analysis
• A written analysis of alternative sites and
designs that were considered. Provide alternative
site plans or alignments that were considered.
• A description of each alternative and the affects
on the water resources, navigation, fishing and
public recreation
• An explanation of why the alternative with the
least amount of impact to water resources, is not
practicable.

Corps and DSL
- Purpose and Need • All projects must have a defined purpose and be
based on a justifiable need.
• The purpose and need statement must be
specific enough to determine whether the
applicant has considered a reasonable range of
alternatives including alternatives not impacting
aquatic resources

Why such a focus on the Alternative
Analysis?
• Federal, state and local agencies have similar
requirements for evaluating proposed alternatives
and their potential impacts;
• Agreement on the selected project option can
bring can help determine each agency’s permit
pathways and consultation roles;
• Getting multiple agency agreement on the
selected option can lead to consistent and timely
decisions by all permitting agencies.

Mitigation Sequence

Compensatory Mitigation for Wetland and Riverine Impacts

Corps Mitigation Policy
Mitigation Sequence (Guided by the Clean Water Act Section 404(b)(1)
Guidelines and Corps/EPA 1990 Sequencing Memorandum of Agreement)

1. Avoidance – The alternatives analysis seeks avoidance of impacts. If
there is a practicable alternative to the proposed activity that has less
adverse impact to the aquatic ecosystem, this should be chosen or
mitigation is required for the unavoidable impacts

2. Minimization – Appropriate and practicable steps to minimize adverse
impacts are required through project modifications and permit conditions.

3. Compensatory Mitigation – Appropriate and practicable
compensatory mitigation is required for unavoidable adverse impacts
which remain after all appropriate and practicable minimization has been
required.

DSL Policy for Mitigation Sequencing
Application must first consider in this order: 1) avoidance, 2)
minimization, 3) rectification. Then mitigate for unavoidable
impacts.
– Non-Wetland Waters: Mitigation may include improvements to enhance
navigation, fishing or public recreation uses of waters of the state. On- or
“near-” site mitigation preferred.
– Wetland: Mitigation plan must demonstrate that functional replacement
will be achieved, mitigation will be “in-kind” and that DSL mitigation
ratios will be met (Looking to restore lost functions within a given
watershed)
– Temporary impacts: Rehabilitation is required. Plan must include
specifications for returning the area to pre-construction elevations and
planting.

Compensatory Mitigation for
Wetland and Riverine Impacts (DSL)
–

Compensatory wetland mitigation shall be limited to
replacement of the functional attributes of the lost wetland
– Biotic functions, such as habitat types (herbaceous, forested,
etc.) or plant communities, are generally targeted for
compensatory wetland mitigation outcomes.
– The concept of what constitutes adequate compensatory
mitigation for adverse impacts in riverine habitats is also
under much discussion and analysis.

Public Review Factors and
Timelines

Corps/DSL Public Participation
and Interest Factors
• Public Notice (Corps) /Application (DSL) sent to Agencies,
the public and adjacent landowners
• Public Interest Factors include:
– Conservation, economics, aesthetics, general environmental concerns,
wetlands, historic properties, fish and wildlife values, flood
hazards, floodplain values, land use, navigation, shore erosion and
accretion, recreation, water supply and conservation, water quality,
energy needs, safety, food and fiber production, mineral needs,
considerations of property ownership, and general needs and
welfare of the people

• Evaluation:
– Evaluation of probable impacts on the public interest
requires careful weighing of anticipated benefits of the
project against its reasonable foreseeable detriments

DSL Application Timeline
Individual Permit

General Authorization

30

Corps Application Timeline
Individual Permit
15 days
Initial Review

30 days
Public Review

Nationwide Permit
60 days
No
30
public
Review

120 days
Issue Permit

Corps/DSL Joint Permit Application
Submittal
• All pertinent sections of the joint permit application
must be filled out
• Detailed project description
– Address the 5 “W”s & How
– Purpose and Need Statement

• Detailed drawings and location maps
– Scaled plan and cross-section views, delineation of ordinary
high water mark and wetlands (in black and white)

• Adjacent landowners and mailing addresses
• Signature of applicant and/or the authorized agent
• Signed by local planner (BDS)

DSL Application Completeness
• Joint DSL and Corps application, separate processes.
• DSL has an application completeness requirement
before proceeding through subsequent processing steps.
• Very important to use the latest application and
instructions posted on DSL website. Corps will accept
DSL application.
• Joint application must be submitted to both DSL and
Corps (separate and independent)

Corps Application Review Process
•
•
•
•

15 day application review for completeness
30 day Public Notice on Standard Permits
30 day opportunity for applicants to respond to public comments
2 to 4 week for internal review and producing Decision
Document
– Mitigation Plan, Alternatives Analysis, 404(b)(1) Guidelines
– Address agency and public comments, SEF, Superfund (EPA)

• Nationwide Permit and Regional General Permit issuance goal of
less than 60 days**
• Standard Permit issuance goal of less than 120 days**
** Unless ESA/EFH/401 WQC/Section 106 (SHPO/Tribal interests) have raised
concerns requiring coordination

DSL Application Review Process
• 30 day application review (15 days for General
Authorizations)
• If incomplete, new package must be submitted to initiate
another 30 day review
• 30 day public review process upon complete application
(15 days for General Authorizations)
• 60 day technical review for permit decision (10 days for
General Authorizations)
• Permit decision within 90 days of complete application
• Applicant may request an extension to resolve issues.

Streamlined Permit Pathways
offered by the Army Corps of
Engineers and the Department
of State Lands

Corps - Nationwide Permits
Nationwide Permits authorize activities under Section 404
and/or Section 10 permits that are:
- substantially similar in nature and,
- can be accomplished with minimal environmental impacts
individually, as well as cumulatively.
Some examples that are relevant to the City include:
•
•
•
•
•

Maintenance (NWP #3)
Outfall structures and associated intake structures (NWP #7)
Utility line activities (NWP #12)
Bank stabilization (NWP #13)
Aquatic habitat restoration, establishment, and enhancement
activities (NWP #27)
• Linear transportation projects (NWP #14)
• Minor discharges (NWP #18)
• Maintenance dredging (NWP #35)

Other Streamlined Corps Permits
• Standard (Individual) Permits (ST/IP, LOP) are
issued following a full public interest review and
coordination with Federal, Tribes, state and local
resources agencies (Includes Section 404 and
Section 10 Permits)
• General Permits are “pre-issued” permits either
on a national (Nationwide Permits) or a regional
(Regional General Permits) scale for certain
types of activities

Standard Local Operating Procedures
for Endangered Species (SLOPES IV)
• NOAA Fisheries issues a programmatic
biological opinion and Incidental Take Permit
referred to as SLOPES, to guide the Corps’
review and approval of permits.
• It activities are determined to be minor in their
environmental impacts, Section 7 consultations
can be programmatically approved by the Corps
and NMFS using standardized requirements
(SLOPES)

How the Corps uses SLOPES IV
• The Corps will confirm that a project is within the
present or historic range of a listed species and/or a
designated critical habitat
• If the Corps determines that the proposed project may
affect an ESA-listed species, Corps will determine
whether the project meets SLOPES IV Programmatic
Biological Opinion design and construction criteria
• If the project meets SLOPES criteria, the permit has
ESA compliance without requiring an individual
Section 7 consultation

Eligible SLOPES IV Activities
•

Stream restoration and fish
passage (Restoration related
activities):
– Boulder placement
– Fish passage restoration
– Spawning gravel restoration
– Large wood restoration
– Off- and side-channel habitat
restoration
– Piling removal
– Set-back existing berms,
dikes, and levees
– Streambank restoration
– Water Control Structure
Removal

•

Roads, Culverts, Bridges and Utility
Lines (Transportation related
activities):
– Major hazard response
– Streambank and channel
stabilization
– Maintenance, rehabilitation, and
replacement
– Utility line stream crossings

Eligible SLOPES IV Activities cont.
• In-Water and Over-Water Structures:
– Install a new or expanded aid to navigation, mooring buoy,
mooring dolphin, recreational boat dock or recreational boat
ramp
– Maintain, rehabilitate, replace, or remove an existing inwater or over-water structure
– Dredging to maintain vessel access to previously authorized
docks, wharfs, mooring structures, and boat ramps by
maintaining an existing dredge prism
– Dredging to maintain functionality of previously authorized
channels, culverts, water intakes, or outfalls

DSL General
Authorizations

DSL General Authorizations
• General Authorizations allow for an expedited review and
approval permit process for nine specific removal-fill activities for
activities that result in minimal adverse effects to waters of the
state:
– Certain Minimal Disturbance Activities Within Essential
Salmonid Habitat
– Piling Placement and Removal Within Essential Salmonid
Habitat
– Temporary Impacts to Non-Tidal Wetlands
– Waterway Bank Stabilization
– Certain Transportation-Related Activities
– Removing and Disposing of Sediment Behind Tidegates and
Within Hydraulically Closed Perimeters
– Waterway Habitat Restoration
– Wetland Ecosystem Restoration
– Recreational Placer Mining in Essential Salmonid Habitat

A Potential additional Review and
Approval required by DSL State Owned Waters (DSL)
• The bed and banks of tidally-influenced waters
and “navigable” waters (e.g., Columbia & Willamette) are
owned by the State and managed by DSL.
• DSL proprietary approval is required for activities
on state owned beds/banks:
– Registration: non-commercial, private use e.g., boat
dock
– Lease: commercial uses
– Easement: e.g., for utility crossings –on, under or over
the water

• Separate application and approval process!

Corps Websites
• Portland District Regulatory Homepage
(http://www.nwp.usace.army.mil/op/g/home.asp)
• Permit Application
(http://www.nwp.usace.army.mil/op/g/docs/docum
ents/ENG4345a.pdf)
• Permit application instructions
(http://www.nwp.usace.army.mil/op/g/docs/appint
ro.pdf)
• Nationwide permits
(http://www.nwp.usace.army.mil/op/g/NWP.asp)

DSL Websites
•
•
•

DSL Home Page (http://oregon.gov/DSL/PERMITS/index.shtml)
Instructions for Completing the Joint Permit Application
(http://www.oregon.gov/DSL/PERMITS/docs/joint_app_instr.pdf)
General Authorizations (http://oregon.gov/DSL/PERMITS/ga_intro.shtml)
– General Authorization Notification Packet
http://www.oregonstatelands.us/DSL/PERMITS/docs/GA_Notice_Packet_02231
1.pdf

•

Essential Indigenous Anadromous Salmonid Habitat (ESH)
(http://oregon.gov/DSL/PERMITS/counties_ess.shtml)
– This link allows users to look up ESH by county (map and a list).

•

•
•

In-Water Work Periods (Guidelines are based on ODFW district fish
biologists recommendations)
(http://www.dfw.state.or.us/lands/inwater/Oregon_Guidelines_for_Timing_o
f_%20InWater_Work2008.pdf)
Mitigation Guidelines (http://oregon.gov/DSL/PERMITS/wetland_mit.shtml)
Lower Willamette River Plan (OAR 141-80105) http://arcweb.sos.state.or.us/rules/OARS_100/OAR_141/141_080.html

