River Plan / North Reach

Industrial Development and Natural Resources Integration Task Group

Meeting # 4

October 17, 2007

Introductions
Facilitator: Don Hanson

Integration Task Group Members: Ann Gardner, Nancy Munn, Ron Carley, Susie Lahsene, Bob Sallinger
Bureau of Planning Staff: Sallie Edmunds, Brian Campbell, Arianne Sperry, Grant Morehead, Matt Lustig, Shannon Buono, Steve Kountz, Roberta Jortner, Deborah Stein
Others: Dennis Canty, Dan Dishongh, Travis Williams, Kate Green, Steve Pfeiffer, Phil Grillo, Greg Theisen, Merlin Figueira, Greg Westling, Rob Mathers, Robin Bellanca, Frank Hammond
The minutes from the previous meeting are approved without objection.
Mitigation

Dennis Canty of Evergreen Funding Consultants gave a presentation on creating an off-site mitigation program for the North Reach.  
The term sequencing describes an “avoid, minimize, mitigate” approach.  

Monitoring and maintenance of mitigation projects is often inadequate, leading to high failure rates: studies have shown project failure rates of 50 – 80%.  This is often attributed to the isolation of mitigation projects from functioning ecosystems, such as an engineered wetland inside a freeway interchange.
A successful mitigation project should be sited to have connectivity to surrounding ecosystems, should be constructed to high standards, should be regularly maintained and managed to provide permanent benefits, and would be easily permitted.  
Alternatives to conventional mitigation include mitigation/conservation banks, in-lieu fees, and market-driven programs.

Ms. Lahsene: How do mitigation banks work?  Who pays the up front fees?

Mr. Canty explained how mitigation banks work.  Essentially, either a public or private entity that is responsible for managing the bank invests in land for mitigation, and performs restoration work up front.  (He was unaware of any situations where bonds have been issued to establish a mitigation bank).  Credits are then available for purchase, as development impacts natural resources.   Key issues to consider are setting the correct price for a credit, and setting up a tracking system to ensure that credits are sold only once.  
Ms. Munn: DSL has a banking program, but for wetlands only.  ODOT has tried to develop a riparian banking system, but the credit/debit model they developed was not accepted by DSL or the Army Corps.
Mr. Sallinger: Does this allow for out-of-kind mitigation?  
Ms. Munn:  Yes. In-kind is much more common, but out-of-kind is possible in these schemes.  

Mr. Canty: There are approximately 150 fee-based programs nationwide.  They are commonly used for utility corridors.  Restoration is conducted off site, after development occurs.    

A fee-based program may be a good option for the North Reach.  [Staff note: we have also included a fee-based program in the short term and a mitigation bank for the long term.]

There are several important questions we need to address:  
1. Is a fee based approach the right one?

2. How should the fee be established?

3. Should it be standardized or customized for specific local conditions?

4. Who would administer the program and perform the work?

A typical project would go through the following steps:


1.  Development is proposed


2.  Permitting agency identifies mitigation specifications


3.  Developer pays fee to address some or all approval conditions


4.  Fund manager arranges for mitigation work

5.  Fund manager or 3rd party monitors and maintains sites through permit closeout

Potential problems with this approach:

1. Accountability for funding

2. Shortchanging sequencing: developers may ignore the “avoid, minimize” portion and just write a check

3. Temporal loss: can a fully functioning ecosystem be replaced in short order?
4. There is no guarantee of success before credits are released
5. Fee based approaches are not as good as banks at addressing these issues
A recent Government Accountability Office report sharply criticized fee-based programs because there is often a lack of accountability for the money raised.  

Ms. Munn: Fee based approaches are not really viable from NOAA’s standpoint.  Under ESA, we need to have specific projects in mind to permit, not simply money in a fund.  

Ms. Sperry: If we had a landscape level plan, it would address that.  
Ms. Munn: Exactly.
Mr. Canty: Benefits of fee-based approaches include:

1. No large up-front expense, unlike in a banking scheme

2. Immediate release of restoration credits

3. Allows funding to be pooled for larger and better restoration sites

4. Encourages use of restoration specialists to design, construct, and maintain sites

5. Permitting is fast and simple
Ms. Jortner: What about funding for maintenance?

Mr. Canty: Significant repair work will be needed eventually, so it is generally a good idea to plan for long-term maintenance.  You can determine a predictable failure rate, and plan to have enough money to replace the projects on a cycle, say 10-12 years.  You can also insure the projects against loss.  Pooling of resources at the time of permitting can work, if the cost of maintenance is included in the cost of the credit or the original permit.  But you can’t sell additional credits for maintenance.    
Mr. Hanson: What is the typical monitoring time for a wetland permit?

Ms. Munn: 3 – 5 years.  Generally not long enough.  But through good design, taking into account hydrology and geomorphology, they can become self-sustaining.  It is harder in an urban environment but it can be done.  

Ms. Gardner: It is important to note that not all of the impacts are caused by private development.  The location of stormwater outfalls is a good example of public impacts.  Will the larger community be able to invest in these sites?  There is a certain level of civic responsibility, and with it a much larger potential resource pool.  

Mr. Canty: To do that successfully (leverage substantial public funds), you would need to define the larger benefit, outside of the mitigation benefit.   It is important to be precise about how these funds are used, but you could parse it out.  There could be an open space component to this plan.  
Ms. Gardner: I think some people feel that this program should not just address future development; it should also atone for some past sins.  

Ms. Lahsene: What if the mitigation takes place in a park, or somewhere that is not very distressed?

Mr. Canty: Generally, the value of a credit is based on the “ecological lift,” or the net benefit to ecological function that the mitigation provides.  But based on my observations, there are open spaces in the North Reach that have the potential to be improved.  

Mr. Lahsene: Can mitigation serve purposes of state, local, and federal permitting?

Mr. Canty: Yes, that has been successfully done.  I should bring examples to show you.

So, how should the fee be established?
1. There should be a “no net loss” policy in effect

2. Requirements should be proportional to the impacts of development
3. Full compensation should be achieved, but it should be in a transparent and predictable way
You can “seed” the mitigation bank with money up front, to get things going quickly and to address temporal loss concerns.  

Ratios are negotiable and can be adjusted to compensate for loss of high quality function and temporal loss.  The fee for one square foot of floodplain development, for example, would equal the cost of X square feet of floodplain restoration, depending on the relative value of the resource lost.
Mr. Hanson: This strikes me as an approach that requires a lot of cooperation, and would need an entity with a lot of knowledge of what kinds of development is going to take place.  

Mr. Canty: I think we have a good knowledge base here already.  Based on what we know about future investments in industrial development, I think we can distil this into a cohesive set of development activities and base a fee on that.  

Mr. Sallinger: I am concerned that this scheme discourages both “avoid, minimize” and on-site mitigation.  

Ms. Munn: Each negotiation is a unique situation, so I would be hesitant to draw that conclusion.  
Mr. Williams: To what degree is this tied to specific ecological goals, as opposed to just throwing together a hodge-podge of disconnected sites?

Mr. Hanson: You are getting back to the idea of a landscape level plan again.  The idea is that there is an overarching plan for the entire North Reach, precisely to prevent the hodge-podge you referenced.  

Mr. Kountz: What about brownfield cleanup?  How do those costs factor in?

Mr. Canty: Cleanup costs are going to be very substantial on many sites in the North Reach, and therefore will have to be accounted for in the overall pricing for credits.  We haven’t figured out the specifics on that yet.  But I think this is a main reason that coupling this program with NRDA requirements is a good idea, since we will be developing restoration credits anyway.  

Ms. Buono: In that case, you would need more total space for restoration.

Mr. Canty: Right.  You could not fulfill both requirements (NRDA and City) through the same activity.  

It is also very important to balance supply and demand, so that in 30 or so years, you can be completing the last redevelopment project while at the same time finishing up the last restoration.  

It is very important to make sure you get the pricing scheme right.  If it is too low, it doesn’t allow for enough restoration.  If it is too high, either no one will use the approach or development will cease.  In Seattle the pricing is too high, and it really undermines the effectiveness of the program.  There are other issues influencing the situation in Seattle that we don’t have here, including land speculation, less commitment from industry to expand, land use transition pressures, and a general mistrust of City government by the industrial community.  
Mr. Sallinger: So what is the lesson from that?  I think the goal here is at a minimum to replace what is being lost, so how do we get the best pricing scheme to ensure that?

Mr. Carley: I am especially concerned when you couple that with the overall failure rate of these projects.

Mr. Canty: I think the fallback position is that people are back struggling through the on-site requirements, planting a few shrubs and gaining minimal environmental benefit.  I think that if you position this right and establish realistic fees, mitigation can be an asset, rather than a liability.  
Mr. Grillo: What about public contributions to the in-lieu fee structure?  How can we factor that in?

Ms. Lahsene: There will be a public component to the NRDA requirements, because the City is a PRP.  

Mr. Canty: The problem with incorporating public investment up front is the potential for political fallout.  I’m not sure that it is really viable.  It is possible to adjust the fees as you go along to incorporate public funding.  
Ms. Sallinger: But from an environmental standpoint, it is important to know up front what kind of funds we can expect.  We will have 15 sites that will be restored to certain standards.  The money will come from NRDA, mitigation and public investment.  We’ll define the fee based on how much mitigation we expect and where we’re trying to get.  Success is knowing where we want to be in 15 years and knowing the steps to get there.  
Ms. Gardner and Ms. Lahsene agree with what Mr. Sallinger said.  

Mr. Kountz: Can you factor in the cost of doing nothing?  There are risks with continued brownfield stagnation, job loss, etc. that we should consider.
Mr. Canty: These are all important arguments for establishing a fee-based program, but factoring that into the fee structure makes my head hurt [laughter].

We also will look at the possibility of different rates for different sub-areas within the North Reach, and some pre-capitalization of the fee-based program.  Perhaps we can strengthen the avoid standard for high quality habitat, and do away with sequencing in low quality habitat areas.  
The Map
Ms. Gardner: I am concerned that very little mitigation will be triggered by redevelopment, because so much of the area is already developed.  How will we develop the income stream we will need?

Ms. Edmunds: That is a great segue into the map discussion.  What it means to be in a “red” area vs. a “green” area will hopefully help to clarify some of the sequencing issues you are referencing.  

Ms. Lahsene: At Terminal 4, we were trying to indicate that it has a planted bank, at the Toyota site.  Our intention is for the bank to stay green.  
Mr. Theisen: But perhaps not forever.  Sebastian [Sebastian Degens, Port of Portland planner] always makes a point that we laid back the bank voluntarily and we can decide to use the area again if we need to.

Mr. Dishongh: It is only the riverbank that is ranked high; the rest of the site can be used for industry.

Mr. Campbell: Well you would have to mitigate for it anyway, if you develop the site.

Ms. Munn: Agreed.  If you take that away, you will have to replace it somewhere else.  

Mr. Campbell: Let’s not forget that we are trying to look at the “big picture” here.  We are looking for predictability for both natural resources and industrial development.  There are going to be times when we have to say with certainty, “this site is going to remain in its current use category.”  This may not be one of those sites, but that’s what we are reaching toward.  
Terminals 4 and 5 are both currently labeled as “green” but we need to recognize the possibility that the need for a “T dock” or other structure will arise.  

Mr. Pfeiffer: State and federal regulations often prohibit or substantially penalize development on a mitigation site.  This is a question that will continue to come up, whether the City regulations will allow that.  
Mr. Sallinger: If we are going to have anything other than a haphazard (ecological) system, we will need to know where the mitigation sites are and whether they will remain.  

Mr. Pfeiffer: The same is true for industry.  Certainty is important.  

Mr. Hanson: I want to give the Kinder Morgan guys a chance to address some of their concerns.
Mr. Mathers: We are most concerned with the ranking at our Willbridge facility.  One of the identified mitigation receiving sites is directly above a pipeline spur that services PDX.  On the bank, the pipe is 3-4 feet below the surface.  How would maintenance of that pipe be affected if the property becomes a mitigation receiving site?  We are also looking to do some maintenance dredging on our dock in the next year or so.
Mr. Grillo: There are also security issues that we need to address.

Ms. Edmunds: What are the issues?  Do they have to do with maintenance of the site?


Mr. Grillo: If the site presents itself as beach, it will be difficult to keep people away.  Will the mitigation site be open to the public?  
Ms. Munn: Public use is a reason some mitigation sites fail.  From my perspective, restricting public access is probably a good idea.  
Mr. Dishongh: Oregon law allows boaters to dock there in case of an emergency; you won’t be able to completely restrict access.  From low water to high water is DSL property.

Mr. Grillo: Not at this location.  
Ms. Munn: The bottom line is, if this landscape level plan is going to work, some developable land will have to be given up.

Mr. Grillo: We understand that.  I just want to point out that this property has some special sensitivity.  

Mr. Mathers: We aren’t saying to remove the “M,” as we want to see the North Reach recover as much as possible.  We want to preserve our ability to expand, and not feel handcuffed.    
Ms. Munn: These sites don’t need to be very large.  The important point is to transmit clean, cold water from Forest Park to the River.  That is imperative for quality fish habitat.   A small piece of land near a stream inlet is worth more than a larger piece elsewhere.   

Mr. Grillo: The Linnton Plywood site has contamination issues that should be reflected on the map.  

Ms. Edmunds: That’s what we are here to discuss.  What does it mean to be on a “green” “red” or “M” site?  It is important to consider the sequencing issue that Dennis mentioned earlier: what do you avoid, minimize, mitigate for in each area?
Mr. Hanson: In the green areas, the bank could be vegetated, with T-docks crossing over them, so they can still have river related function.  

Ms. Munn: I don’t agree with that.

Mr. Sallinger: I think this is going to have to be a site by site determination.  

Mr. Grillo: What about the notion of using these categories within a sub-area plan?  How can we fit these categories into a particular sub-area, as opposed to how can we fit a site into a category.  
Mr. Dishongh: I think it makes more sense to approach it from an environmental standpoint.  Where do we have good fish habitat and good flyways?  And go from there.  

Ms. Lahsene: I think that makes sense: you should identify if your “pearls” will function, and then develop a payment scheme for each sub-area.  This would take a more performance zoning approach, rather than the traditional Euclidian approach.  Aren’t we trying to do this differently?
Ms. Jortner: I think this map begins to get at the specifics, but it only shows what’s on the ground now, rather than getting at what it could be.  
Mr. Campbell encouraged the group to establish the next meeting time and begin to develop the specific details of the program.  

Adjourn at 11:02.  
PAGE  
7
Integration Task Group: Meeting #4 minutes


