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Introduction

OWhen there is only one provider in each locality making available the central communications in -
frastructure of our time, what should the role of government be with respect to that infrastructure?

When broadcast, voice, cable, and even newspapers are just indistinguishable bits flowing over a
single, monopoly-provided fat pipe to the home, how should public goals of affordability, ubiquity,

access to emergency services, and nondiscrimination be served? And what happens to diversity,

localism, and the civic function of journalism? o

Susan Crawford in Othe Looming Cable Monopoly, Yale Law and Policy Review, December 2010

Susan frames here the most critical question facing the role of city or metropolitan area
governments as they look at the economic viability of their communities in the coming
years.

John Robb, Richard Florida, and John Seely Brown all talk in differing ways of the increas -
ing importance of Ocity statesO functioning as resilient communities dotting the territory of

hollowed out nation states and held loosely together by the Internet. If they are correct,

it will behoove cities to pay special attention to what Portland has done. Looking at his -
tory, | contend that there is reason why on September 14 the Portland Oregon city council

is expected to formally adopt its broadband strategic plan - the first comprehensive plan

by a major American city.

That reason goes all the way back to the end of the 90s when the city council unanimously

decided to approve a change in the cityOs cable license from TCI to AT&T as the new owner

only if AT&T agreed to let competing ISPs buy service from its physical cable modem plant

at wholesale rates. (Excite@home was the name for the ATT service.) In the 90s Portland

was a vibrant Silicon Valley North with more than two dozen dial up ISPs in operation as

the new Cable modem and DSL services ushered in broadband. PortlandOs technical com -
munity understood how important it was to have locally owned service dedicated to the

delivery of value to local citizens since this was not entertainment but rather a world

changing enabling technology.

Because of this understanding, as related in the following interview, the city initiated the
moves that could have resulted in the prevention of the Looming Cable Monopoly as de -
scribed above by Susan Crawford. To its eternal credit, Portland never gave up.

In the following pages Mary Beth Henry describes PortlandOs attempts to build its own in -

frastructure as well as the evolution of the process it underwent between 1998 and 2011.
| have also included as Part Two a transcript that | have made of Susan December 4 th
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2010 talk at an ISOC sponsored meeting in New York City. | put these two pieces to -
gether because Susan shows what a terrible position the nation is in. We are essentially

abandoned by Washington and our elected leaders. Towns that do not fight for their own

future will have internet as a carefully controlled TV channel and likely also loose the op -
portunity of running their own city networks. 1tOs ugly but its coming. If you think | am

wrong please let me know.

Mary Beth Henry is the Deputy Director of the Office of Cable Communications and Franchise
Management for the City of Portland, Oregon ( www.portlandonline.com/cable ) and the Mt. Hood
Cable Regulatory Commission ( www.mhcrc.org ). She serves on the Oregon Broadband Advisory
Council and is Immediate Past President of NATOA ( www.natoa.org ), a national organization of lo -
cal government officials and advisors supporting community interests in communications. | inter -
viewed her on Monday June 20, 2011

The Short Life of Open Access

COOK Report : How did you arrive at your goal of broadband strategic planning?

Henry : WeOve been building up to it with all that we have been doing over the last 15

years. As such it is best to start with some history within the following context: When you
choose to lead, if youOre not failing at anything youOre not trying enough new things.

!

In the mid-90s Portland, as the result of the purchase of TCI by AT&T, was going through a cable fran-
chise transfer. We placed a condition on that transfer that said the cable modem service branded as
Excite@home was rolling out on behalf of ATT had to be open access. At the time we lived within a
competitive environment of about 30 different dial-up access providers and we realized quite quickly
that cable modem service could become a signibcant new platform that was also an impregnable
walled garden.

I

The City Council was unanimous in demanding open access and we worked our way up the legal food
chain to the Ninth Circuit Court and then to the US Supreme Court.!! In the Brand X case we lost.!! Now
people here still - quite a few years later b want to know who has the authority over open access? And
of course after the Supreme Court Decision, the only remaining source of possible change is Congress.
I

The reason we understood the importance of open access so well is that -- from the beginning of these
technology changes -- our ofbce dealt with all the incumbent providers and competitive providers since
the 1980s. We worked with them because these communications providers use public property, our
streets, which we manage on behalf of our citizens. And in the telephone world, in the late 90s common
carrier provisions were the law of the land. Of course this is no longer true.! But at that time, we thought
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that common carrier was a much better model for approaching this evolving broadband world from a
policy point of view.

COOK Report. Although some might say how dare a governmental authority tell a private company
that a third party must be given access to its network you are saying, and quite properly so | believe
that you are fulblling a public trust in granting that private company access to public right of way and
that the company must give back something for the granting of that trust.

Henry: Yes that"s about it. For now the cable modem platform is a de-facto walled garden.
At the time we thought that the common carrier model appeared to be a better model for
broadband assuming that you still believe in a OpublicO that possesses Orights.O

COOK Report : What was decided by the Brand X case focused on the renewal of what
perhaps was the first generation of cable franchise agreements from the 1980s most of
which were perhaps 15 years old?

Henry : Yes. At the time we had no idea of what Susan Crawford, quoting Leo Hindery,
called the OSummer of LoveO that effectively meant only one MSO would ever offer service
in Portland.

[Editor : | was not aware either so | checked and found that Chris Mitchell commented in

January 2011  http://www.muninetworks.org/content/looming-cable-monopoly OSo what if
cable is only technology that will offer fast broadband to most Americans in the future? It

isn't like these cable companies have a gentleman's agreement not to compete with each

other, right?

OActualIy, it is a lot like that, writes Susan Crawford:

OThe operators clustered all cable into regional monopolies during the summer of 1997N

Leo Hindry, then-President of Tele-Communications, Inc., and the architect of the effort,

calls that summer the OSummer of LoveONpursuing swaps and partnerships that put every

market in the United States except four in the hands of a single operator. Clustering con -
tinued when bankrupt Adelphia CommunicationOs assets were divided between Comcast

and Time Warner Cable in 2006. In general, non-competing cable systems have at least

70% of the potential video customers in most of the largest metropolitan areas in the

Uu.s.o

Chronology of PortlandOs Battle for Open Access

June 1998 AT&T applied for approval of the change in control of TCl. The MHCRC was con -
cerned that the exclusive relationship between AT&T/TCI and @Home impaired the ability of inde -
pendent ISPs to compete and limited consumers' ability to select their preferred ISP. Accordingly,

the MHCRC recommended to the City of Portland and Multhomah County that the franchise transfer

be conditioned on AT&T's provision of nondiscriminatory access to the cable modem platform for

unaffiliated ISPs.
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Nov. 19, 1998 The Wall Street Journal in its edition referred to the MHCRC in its ODigitsO col
umn as the OMouse that Roared.O

Dec. 17, 1998 AT&T refused to accept the condition, and the City and County therefore dis
approved the change in control.

Jan. 19, 1999 AT&T files suit against the City of Portland. AT&T Corp. v. City of Portland, 216

F3d 871.

Jan. 29, 1999 MHCRC files EX PARTE COMMENTS in the FCC proceeding of Joint Application

of AT&T Corporation and Tele-Communications, Inc. For Approval of Transfer of Control of Commis
sion Licenses and Authorizations.

June, 1999 Federal district court ruled that the City and County had authority to require AT&T to
provide open access to competing Internet Service Providers ("ISPs") as a condition of the approval
of AT&T's acquisition of control over TCl's cable franchise.

August 1999  AT&T appeals the Federal district court ruling.

June, 2000 Ninth Circuit reversed that ruling holding that provision of cable modem services had
elements of telecommunications services, and that the City could thus not condition the transfer of
the cable franchise with open access requirements.

Sept. 2000 FCC Issues a Notice of Inquiry on High Speed Access to the Internet over Cable and
Other Facilities.

Dec. 2000 and Jan. 2001 National Association of Telecommunications Officers and Advisors NA
TOA) files comments and reply comments.

March 15, 2002 Internet Over Cable Declaratory Ruling ("Declaratory Ruling") and Notice of
Proposed Rulemaking In the Matter of Appropriate Regulatory Treatment for Broadband Access to
the Internet Over Cable Facilities (NPRM). FCC decided that cable modem service was neither a
telecommunications service under Title Il nor a cable service under Title VI.

April 2002 Alliance of Local Organizations Against Preemption (ALOAP) formed. MHCRC contrib
utes funding.

May 2002 ALOAP files petition for review of the Declaratory Ruling with the D.C. Circuit Court.

June 2002 MHCRC files comments along with many other local governments and national or
ganizations.

Summer 2002 ALOAP petition transferred to the 9 th Circuit and consolidated with other petitions
seeking review of the Declaratory Ruling, with Brand X as the lead case.

Oct. 2002, Jan. 2003 ALOAP files its opening brief and reply brief.

October 6, 2003 On Oct. 6, 2003 the 9th Circuit held that it was bound by its earlier panel deci
sion in AT&T v. Portland to hold that cable modem service ("CMS") is (1) not a "cable service", (2)
not a single integrated “interstate information service" without a separate "telecommunications

service" component, & (3) contains a separate "telecommunications service" component.

April 9, 2004 The 9™ Circuit granted the motions of National Cable Television Association
(NCTA), the FCC & the Department of Justice for a stay of the Brand X mandate until the later of
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(1) June 30, or (2) if a cert petition is filed, final disposition by the Supreme Court. Cert petitions
are due June 29.

June 2005 Supreme Court rules in favor of cable companies to limit competition and consumer
choice.

The 1999 RFI for Overbuilders

Henry : While the open access case was working its way through the courts, Portland

moved ahead on several fronts. Recognizing that competition would benefit our commu -
nity, we issued an RFI for an over-builder to spur competition in the market. We received

six responses from companies that wanted to overbuild ATTOs excite@home service (now -
Comcast) in Portland. (In 1999 we had a monopoly cable provider not because we

wanted one but because the companies as per the OSummer of LoveO division of the na -
tion choose not to compete with each other.)

COOK Report : Would you clarify the purpose of the RFI?

Henry : The proposals were to build either a fiber or HFC system to compete with Comcast
and Qwest (now called CenturyLink).

COOK Report : What they needed from the city then was access to the rights of way.
Am | correct?

Henry : Yes. Any private provider that wants to use public rights of way to provide a for-
profit service needs a local franchise agreement. This is true for most cities across the
country. Of the six respondents three were interested in moving forward with a franchise

- Open Access Broadband, WIN and RCN. OABOs plans were to build a fiber-to-the-home
system that would have been open access, would have allowed any company to provide
content services on the platform. Then the tech bubble burst and the companies that were
ready to do new builds very quickly disappeared.

City Requires Access and Pittock Internet Hotel

We learned a lot from that process. When faced with failure, we just kept on going be -
cause we recognized that broadband was essential infrastructure. The Pittock Internet
Hotel, located in downtown Portland, is a meet point for all major fiber facilities providers

in the nation. Local services that also locate hubs there can take advantage of on-site
connections to very big Internet pipes and fiber connections around the world. This pro -
vides both small and large companies with the opportunity to access huge connections at

very low costs.
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HOME CONTACT INFO INFORMATION FORM

Fiber Providers

360 Networks

Above.Net

AT&T Local Service
Broadwing Communications Services
Electric Lightwave

Global Crossing

Level 3 Communications
LS Networks

McLeodUSA

Northwest Fiber Network
On-Fiber Communications
Pacific Telecom Cable

® Qwest Communications

e TW Telecom

® Verizon Business

* WCI Cable

® XO Communications

http://www.pittock.com/ThePittockInternetExchange-FiberProviders.htm

We welcomed the competitors who came to the Pittock building in rapid succession in the
mid to late nineties. We negotiated agreements quickly. One of the requirements was the
provision of city conduit whenever a provider opened a trench. The conduit could only be
used for city purposes. In other words, we could not provide services to businesses or to
the general public. This language was a compromise. The private providers would not
have agreed to it otherwise.

With our taxpayer hat on, we concluded that we could provide for our increasing broad -
band needs at lower cost if we had our own city-run infrastructure and indeed it has

proven true. We have saved hundreds of thousands of dollars over the years while pro -
viding reliable fiber broadband to meet the city governmentOs needs.

COOK Report : What can you tell me about the significance of Don WestlightOs getting
permission to set up connections to what seem to be commercial ISPs for the Oregon

health network

Henry : The Oregon Health Network  was established in no small part to get the VA Rose -
burg Healthcare System __ on the network This is a huge VeteranOs Administration Hospital

with 10 satellite facilities. As explained on its web site: Oln late 2006, the Federal Com -
munications Commission announced its plans to establish the Rural Healthcare Pilot Pro -
gram (RHCPP). As the fifth largest award recipient, in late 2007 the principal funding for

building OHNOs broadband infrastructure comes from a $20.2 million subsidy. This 5-year

program pays 85% of all installation and service fees.O
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As a result, while the Oregon Health Network is really a series of private ISPs, it is publicly
owned. | think what Don is saying is they took the $22 million FCC award and using a
competitive process OHN granted monies to private providers to extend the last mile.
About 162 sites are currently on net . A benefit to this approach is that the providers may
incrementally pick up other users and build out the rural part of the state. Competition
should provide multiple options in each region. Internet2 has agreed to allow connection

of these commercial providers who support this program. This means that the Oregon
participants will have access to National Internet2 based resources. Hooking commercial
ISPs up to Internet2, even for a good cause, is a new thing.

The exchange Don has been working on has been in existence for over 10 years. It is the

Northwest Access Exchange (NWAX) located at the Portland Pittock Building. The NWAX is
a neutral interconnect point where participants OpeerO D that is they accept and deliver
each otherQOs traffic at no cost. NWAX interconnects Ethernets and peers IP networks to

improve regional access and improve Oregon's network economy. . A private Virtual Local

Area Network (VLAN) between three data centers (Easystreet, Fortix and Pittock Block)

provides geographically diverse, redundant optical Ethernet.

These exchanges are the kinds of things that most people do not understand. If this
framework could be repeated everywhere, we would have a more robust system that
much more efficiently uses the fiber we have.

From Interconnection at Pittock to IRNE

The way that we view this B both wins and failures are really opportunities to learn ® more
so from failures but understanding best practices for wins is also important. We build on
them D the Olearning®sO do not disappear.

Here the learning example is that with the incremental conduit that these carriers dropped
in the ground, we were able to piece together the IRNE b the Integrated Regional Network
Enterprise.  IRNE is the cityOs fiber system __that can only serve government buildings.

COOK Report : When did IRNE begin?

Henry : Inthe year 2000. It started out as a wide area fiber network. We had two build -
ings downtown where everyday business necessitated the transfer of large data files.

With such large files going back and forth, it made sense to connect them with fiber. Over

he next few years we were able to expand the network based in part on the large number

of providers building in Portland where we could use our established right for a city con -
duit to drop in our own fiber along the routes where they were building. During the tech

boom | used to joke that almost every other week an attorney in a blue suit would show
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up at my office wanting a franchise for the start up of a competitive fiber carrier. | called
them the blue suits from the East.

COOK Report : This was probably from about 1996-2002 - until the tech bubble burst?

Henry : Yes. The collapse of the tech bubble wiped out the overbuilders who were going

to compete at the residential level. It is important to understand that in Portland there

are some reasons that residential connectivity is likely more important than in other cities.

Over 88% of our businesses are small businesses, many run out of peopleOs homes and

scattered in neighborhoods throughout the City. Because we have all these small busi -
nesses it is extremely important that we have affordable, ubiquitous and robust broad -
band.

During another transfer, AT&T to Comcast, we negotiated an interconnection between the
CityOs IRNE network and ComcastOs Institutional Network or INET. See diagram. The 1996
franchise required that the operator build an INET and permitted the operator to itemize
1% of gross revenues on all cable TV bills to fund the INET. In essence cable subscribers
in Portland paid Comcast to construct fiber to every library and school in the entire county.

COOK Report : Something that is not a small achievement.

k
INET Relationships B Comcast owns the INET, Mt. Hood Cable Regulatory Commission

oversees the 1% capital fund to build the INET, Public Agencies buy services and Bureau
of Technology Services provides the services (customer interface) over the INET

I-NET MHCRC

Capital
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Henry : Yes. The interconnect is a win-win for all concerned. As a result our schools have
fiber connectivity at very low cost because of this arrangement.

I-NET FIBER SYSTEM

1)

&
%

1 GIGABIT
SERVICE
MONTHLY FEE

$1400-2200 $649

COMMERCIAL I-NET
RATE RATE

C

The turquoise ring represents IRNE - built to connect the two city buildings. The black Ostick
roofO the board of ed and the figure above the very good bargain delivered to our schools.
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Right now the City of Portland provides the customer interface for the schools and librar -
ies, so, if there is a problem at a school, it is the city people who troubleshoot it and take
care of it.

The beauty of this is that in the rural area of the County the schools costs for broadband

dropped by two thirds and their connection speeds increased by almost 100-fold. The

Mount Hood Regulatory Cable Commission affects all of Multonah County not just Port -
land. You can understand the value to a school district of being able to spend their scarce

dollars on teachers as opposed to connectivity. It is huge.

Community Fiber Network Feasibility Study by Dynamic City through
Google and BTOP (2005 b 2011)

In 2005 we contracted with Dynamic City (the people who were working with Utopia) for a

fiber feasibility study . In 2007 we did a business case on whether it was feasible

for Portland to develop a community fiber network. The conclusion was very

positive  although the payback conditions were challenging. The City Council was clear on

how important broadband was to our future. In 2007, they directed us to go find a pri -
vate partner to build a community fiber network. Then came the economic collapse of

2008.

During this same time the City was engaged in an effort to get WiFi throughout the City.

In response to an RFI MetroFi was selected to deploy Wi Fi in the City. The business

model was based on advertising revenue. The effort was a failure and we took little con -
solation in the fact that the City had not invested public monies in the project. In the end

it was still a failure.

In 2010, like over 1000 other communities across the country, we put together what we

thought was a very strong response to the Google RFI that generated a lot of interest

throughout the city. We were able to galvanize and motivate many of the technology

savvy people who live here with the help of Sheldon Renan to whom you introduced me in

late 2009. The young, bright and motivated technology geeks who had never been in -
volved with the city before became engaged and interested. The plan we submitted is

found here.

We also submitted a  Public Computer Center BTOP proposal . OConnect PortlandO brought
together 18 partners to double the public computing capacity by adding 787 desktop

computers and loaner laptops at 33 strategically located, accessible locations to deliver

targeted training and job search help in 7 languages.. Our Governor rated it number

one of all the Oregon proposals, but unfortunately we were not funded. Nevertheless,
we learned the importance of working with community partners and building so -
cial capital. We worked with existing non-profits figuring that they already have the rela -
tionships with the vulnerable populations whose technology adoption needs we were try -
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ing to address through the BTOP grant. One Economy got a BTOP grant covering 24 cities
including Portland and that may have had something to do with us losing out. Of course |
donOt honestly know .

The approach we used was to build on the strengths of the nonprofits that were already
active within our community and trusted by those who they serve. We proposed to work

through the trusted partners who already existed and were already doing good work
within our community.  We were giving them another tool called Broadband that they
could use to help accomplish their ongoing mission.

The Present and the Strategic Broadband Plan of 2011

You can look at these initiatives as part of a continuum of City efforts to promote and

develop broadband, from the Open Access wars of the 19900s to the overbuilders

of 2000, to MetroFi, to the Community Fiber Network business case study, to the

Google and BTOP initiatives. The City continues to recognize how important broad -
band is and continues to work hard to learn from the past and apply these lessons to the

future. That is precisely what the Portland Broadband Strategic Plan is all about.

All of these efforts bring us to 2011 and Connecting to our Future: PortlandOs Broadband

Strategic Plan. Some tech geeks created a wiki __ about the plan.

But looking back a few months, we were very supportive of Jim Baller and his coalition

advocating for development of a National Broadband Plan. Once the NBP was released,

however, we realized that we needed to have a local plan B the NBP is at the 100,000 foot

level and we live on the ground in Portland. We used the NBP as the basis from which to

launch our local plan. With the help of our consultant, Nancy Jesuale of NetCity Engineer -
ing and IBI Group, we developed a Project Charter outlining the process

The City Council approved a resolution directing our office to develop a plan. In January of

2011 the plan was launched with a kick off event to which we invited representatives of

the five working groups that we established - public safety, economic development, plan -
ning sustainability and transportation, education and health, and digital inclusion. We had

50 citizens with content expertise in each of these five areas volunteer to participate in

three facilitated sessions over an eight week period. As a result the content of the draft

broadband plan is community sourced. We provided each of the groups with the relevant

sections of the national broadband plan for information purposes. But all of our goals and

strategic objectives really came from our local participants.

IOve put together a 25 minute Prezi presentation of the draft plan. The prezi identifies why
broadband is important, the process and the content of the draft plan. Seven short video
presentations, each illustrating a key point, are embedded within the prezi.

We are currently seeking community input on the draft plan.
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Industry Forum on Draft Strategic Plan

As part of the Strategic Plan process we invited all facilities-based wireline and wireless
providers to an industry forum to discuss their broadband plans for Portland and ask for
feedback on the draft plan

The discussion was open, frank and productive. Rich Bader of Easystreet framed a ques -
tion in terms of finding a balance between competing goals; for the City the goal is afford -
able broadband access to every citizen, but to the companies the goal is return on in -
vestment. He restated the question of public private partnerships this way; OAre there

things that we can structurally do within a public-private partnership that help move us

faster towards the public goals without disrupting the financial metrics of the private sec -
tor?O Are there structural things that we can do that are basically win-wins for both sides?

There was general consensus that the Industry representatives would like to tackle prob -
lems of broadband availability and affordability in partnership with the City.

Several issues were raised including how challenging building entries can be for providers

and the manner in which a dig once policy could work. | received helpful information from

Eric Cecil on the Arch Econ list who was concerned about the dig once policy. The con -
cept is that whenever a street is opened providers would be notified and have the oppor -
tunity to drop in a conduit. The majority of the cost, of course, is in opening the trench.

All the providers expressed a strong interest in having the City convene additional forums

to discuss specific issues including building entry and dig once.

| think itOs important to understand the local broadband market where ever you live. Who

are the providers? What services do they provide? What are their plans for the future?

Here in Portland, it appears that the large to midsize businesses enjoy a choice of five ro -
bust fiber providers who want the opportunity to compete for their business.

What the community must know b inventory of facilities-based bber and
wireless providers

COOK Report : Please tell me as much as you can about the providers in Portland.

Henry : Facilities-based wireline providers include AT&T Inc, Comcast, Sprint Nextel Corp.,
CenturyLink (Qwest), XO Communications, tw telecom, Integra, Level 3, Abovenet,
McLeodUSA, Verizon, Tata, WCI, and 360 Networks. Businesses in Portland can purchase
gigabit Ethernet services from a variety of companies, wireless Internet services and lit or
dark fiber, depending on their location. Facilities-based wireless providers include AT&T,
Verizon, Sprint, T-Mobile, Clear, Cricket, Newpath and Next G.
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We are working closely with the Portland Economic Development Commission (PDC).
OPortland will focus its resources on enhancing the competitiveness of businesses in four

industry concentrations - Clean Tech and Sustainable Industries (CTSI), Activewear and

Design, Software and Advanced Manufacturing. Each of these industries is thriving due to

differing but equally unique economic attributes of the Portland region. O See the City of
Portland economic development strategy page

The draft plan complements and supports the CityOs economic development strategy. For

example, we are looking closely at the broadband needs of the software industry in our

plan. | want to make sure that everyone understands the importance of the underlying

broadband infrastructure in helping to create a platform that nurtures local software de -
velopment. The larger software companies like Urban Airship and Jive Software probably
understand this very well but we also have a very large number of independent open

source software developers who may not be adequately aware of the role played by the

underlying infrastructure in facilitating what they do.

The draft plan calls for incenting very large bandwidth capacity to one or more areas
where the software industry has begun to cluster.

COOK Report : And itOs really feasible for you to do this because that pipe will connect at
the Pittock Internet exchange where it can plug into the rest of the world at very afford -
able cost?

Henry : Precisely. This is one more reason why a viable commercial Internet exchange in a

city like Portland is so important. Our preference, based on our policy history, is open ac -
cess so that businesses have a choice. There is a strong possibility that we will have an

RFI inviting local companies to bid on installing the fiber.

Unsubmitted BTOP Dream

Let me mention another project - a neighborhood connectivity goal that we came close to
realizing. Before the second round of BTOP rules came out, about who would be eligible
for infrastructure grants, | had already put together a group of nonprofits and a willing
provider, Integra, to develop a pilot FTTH project similar to the successful one developed
by Lev Gonick at Case Western Reserve. The ingredients were: an urban renewal area
(thus we had some funding from PDC), small businesses, non-profits, a high school with a
large population of free and reduced lunch program eligible students, a community college
and some health facilities. The area had a low broadband adoption rate. Working with
our consultant, CTC, Integra and our community partners, we planned to pilot a 100 Mb
symmetrical build to all the homes in that neighborhood creating a small wide area net -
work where all the homes could communicate with each other at no cost. The network
architects told us that, if you design with these goals in mind, the incremental costs would
be minimal yet the investment in community communication would be huge. The project
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also called for tech savvy high school students to be trained to assist local businesses use
the Internet to grow their businesses. There was also an Oaging in placeO component.

When the rules came out we were not eligible to apply because we had two residential
broadband providers in the area. At the same time Integra faced some economic chal -
lenges and bowed out.

COOK Report : This sounds very much like what Tim Pozar tells me they have been doing
in San Francisco with some city owned projects. Are you aware of those?

Henry : Yes|am. It was similar.

Strategy D Leadership Teams Finding Opportunity by Crossing Sectoral
Boundaries

COOK Report : Was there a process that you developed to get city departments to coop -
erate?

Henry : There were several things that we did that were really helpful. We established a

leadership team with representatives from every single city council memberOs office as

well as the mayorOs office. Because there are five council members, this was another rea -
son to go with five work groups. Each Council member had a staff person dedicated to a

workgroup, each council member saw how important this was.

COOK Report: In other words , you take your communityOs political structure and
try to think in terms of how to map local network and technology issues onto

that political structure and to give the right people encouragement in gathering
information on their roles from the point of view of how they can use broadband

to increase productivity within their departments.

Henry : Yes. For example in public safety - how can we use broadband to help achieve
our strategic goals in public safety over the next five years? Those involved began to re -
alize that broadband will be a critical tool to get their job done.

When we selected participants for the work groups, we made sure that each of the sectors
was covered. We also sought out the CIOOs from the relevant governmental, educational
and healthcare organizations.

You need to map the key communities that need to be a part of the conversation.

In choosing 10 to 12 participants for each of the five work groups, we tried to make sure

that all of the bases were covered. For example we found a Ogreen and sustainableO ar -
chitect for the Planning, Sustainability and Transportation workgroup who was great.
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In one session the various CIOOs realized that by pooling our resources and jointly devel -
oping a plan they would actually have a chance to accomplish their broadband vision. For

example TriMet, the transit authority, wants to have internet on every bus and every Max

train. How do you make this happen with very limited resources? With partners. What if

every school had Wi-Fi on its roof reaching out a mile? That cloud would encompass the

bus routes. To illustrate how this could help people, recently | was approached by a

young man who told me it would make all the difference in the world to him if he had Wi-

Fi on his bus for his hour and a half commute.

COOK Report : How would you put all of this into a broader context ? How did you de -
velop the ideas leading to this process? Identify the problems, the people re -
sponsible for them, get them together, cross fertilize and get them to partner to

achieve things that they could not if they stayed within the silo?

Henry: First, assemble the right people. Second, be transparent and inclusive.
Third, do your homework. Fourth, listen and engage. Fifth, follow-through.

We had great leadership at the Council level from Commissioners Amanda Fritz and Dan
Saltzman. At the next level Brendan Finn in CommissionerOs SaltzmanOs office and Skip
Newberry in the MayorOs office were instrumental and hands on. Our consultant, Nancy
Jesuale was very helpful in drafting the Charter and capturing the workgroupOs goals and
strategies. City staff had a vision and a goal to incorporate all that we learned over the
years from our failures and successes.

We started the process with no budget. | want to say to your readers: donOt let lack of

funding deter you. You have to understand your local government setting. Had | asked for

a budget in the Broadband Resolution there would have been push back. Therefore what |
did was to get the Resolution through, build on the momentum from Google and BTOP,

show progress and then guess what? Council provided $45,000 to finish the draft plan.
Monies are going to assist with drafting the plan, mapping, producing a video (Sheldon

Renan is instrumental in this effort) and engaging under-represented groups.

Get Some Momentum Going and Map your Assets

If you have a tough environment get some momentum going. We used the NBP and other

information that was readily available. It didnOt cost me anything to write the Resolution

and to facilitate a few meetings. We had some great people testify at the hearing on the

Resolution, including Ward Cunningham , the founder of the wiki, and Sheldon Renan.

You have to be strategic in how you begin to move forward. In retrospect it was absolutely

the right way to do it because we have momentum now. Therefore, in terms of a cook -
book, my advice is very simple. Assess what the situation is and do not let lack of money

stop you from moving forward.
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Be transparent and inclusive. Include everyone. Do your homework and take advantage

of readily available information. As part of the Comcast renewal we conducted a Ocom -
munity ascertainmentO. In our case we approached the ascertainment broadly, assessing
technology needs within our area through the Your Voice Our Communications Technology
initiative . We looked at future technology needs including cable, broadband etc., and how

to provide for those needs. The initiative included scientific surveys and focus groups.

Another Adoption Survey, conducted by Opinion Research for the State of Oregon is due

for release shortly. We are developing a map of facilities-based broadband in Portland.

Businesses want to know where to locate for good connectivity. Through the franchising
process we require Oas builtO maps of infrastructure in the right of way. WeOll use those
maps as well as information available through the CitizenOs Utility Board

COOK Report : And this is the infrastructure Oas it has been builtO in other words?

Henry . Exactly. We require this only for infrastructure that is underground in conduits as
well as wireless sites.

COOK Report : What might become of the map? Could it be published?

Henry : The map is being developed by our GIS staff using Google Maps so that it will

be available to anyone. It wonOt be specific to buildings since we donOt have access to that

data. But it will show which carriers are in a particular block in the central business dis -
trict. Outside of the central business district the fiber as well as the copper and coax is
above-ground and we donOt have maps available to us. However we know that Comcast

and CenturyLink can provide service to most residences in the City. We want to structure

and package this data in a way that it is useful to people.

Know what services are offered, whether you can build an exchange, and
your middle mile issues

All local communities should also know all the potential facilities-based wireless and wire -
line providers in their area. What kinds of services are provided, to whom and for how

much? Another issue of major importance is that each community should understand the

importance of either the actual or potential existence of an Internet exchange. In our case

the Pittock, where providers can install their network switches and routers in a location

that makes it easy to interconnect with each other at minimum cost.

Once you look at this, the next issue becomes the middle mile. In many instances people

think of the Internet as a kind of fabric into which you somehow plug-in. As we know it is

rather more complex than this. Because in any location, your ability to make a wise mid -
dle mile interconnection can affect in a very marked way the cost of your interconnection

with the rest of the world. What does that roadmap look like? Do you have four ways
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out? Or do you have only one way out? [Editor: see precisely these issues with regard to
Colorado. COOK Report Sept October 2011 .]

COOK Report : Whose door would you knock on to start getting these questions an -
swered?

Henry : What is your political structure? City Manager or Administrator? Find someone

who understands the issue or help them understand the issue. Engage the sectors B edu -
cation, business, healthcare, transportation, planning etc. In the case of Oregon, we are

going to be developing local broadband strategic planning templates for communities

through the Oregon Broadband Advisory Council. The goal is accelerated broadband

adoption and utilization to spur job creation. OBAC applied for and received grant monies

from NTIA to do broadband planning, about $200,000. | sit on the Oregon Broadband
Advisory Council.

OThe council is charged with reporting to the Legislative Assembly on the affordability and
accessibility of broadband technology in all areas of the state and on the extent of broad -
band technology use in healthcare, energy management, education and government.O ac -
cording to its web site.

OBAC will solicit a consultant to develop a Broadband Strategic Planning template as well
as assist six communities with a plan. There will be a competitive process to select the
six cities. The concept is to develop a template that can be used by any community in
Oregon. Initially the selection criteria will likely take into account those communities who
understand the issues and are willing and enthusiastic about addressing them so that we
can create some successful models.

Changing Duration of Franchising

COOK Report:  Milo Medin made a remark the other day that the ability of cable franchi -
sors to require multi-year franchises was going away. Is it? What is happening?

Henry : In about 27 states the cable and telco industries were successful in moving cable

franchising to the state level - starting in Texas. In those states localities no longer have

what has been a very important local authority and the states havenOt been very assertive

in their dealings with industry. But in 23 others including Oregon, Washington and Minne -
sota, cities still retain local franchising authority. We are currently in negotiations with

Comcast for a franchise here in Portland. However Milo may be referring to a re-write of

the Communications Act which has been rumored for some time. With the speed that

technology is moving the law is always playing catch up. | can guarantee that we will be

fierce advocates for the public interest and local authority in whatever changes may be

proposed at the federal or state level.
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COOK Report:  And if for some reason, you donOt reach an agreement with them, what
happens?

Henry : There is a federal process called a formal renewal process that requires a Hear -
ings Officer. As the name implies it is a formal and legalistic proceeding. We prefer not to

go there but we have budgeted monies for it as a last resort if we donOt reach agreement.

It is something that everyone prefers to avoid.

COOK Report:  Where do you see yourself as wanting to go over the next couple of
years?

Henry : Well, IOl first have to put in the customary disclaimer that only the City Council

speaks officially for the City of Portland, so my professional views and goals as stated in

this interview can and should be attributed only to me, but | am excited about taking the

BSP through implementation. WeOve identified some very exciting pilot projects to spur

economic development including clustering and co-locating large capacity users and work -
ing with partners to develop a genomic R&D center that uses terabits of data. WeOve iden -
tified strategies around digital inclusion, sustainability and creating future-oriented broad -
band policy. Between finalizing and implementing the Broadband Strategic Plan, garden -
ing, cycling and yoga | expect to be fully engaged for some time!

COOK Report : Thank you.
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From the Plan Introduction
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Part Two

Susan Crawford -
The State of Telecommunications Policy
In the US Today

http://www.youtube.com/watch?v=4hl7NmfgcFo&t=53:33

EditorOs Note : this talk occurred early last December. | did a first draft OtranscriptionO because | thought
it was exceptionally important (and still do). That we have someone with the incisive brilliance of Susan and
someone who can take the narrow legal and economic issues and paint them in terms of the defining value on
which our country was founded is as inspiring as the state of affairs that Susan describes is depressing. As a
recent Joe Nocera Column___pointed out, those who canOt articulate issues in term of the nation as a whole are
in extremely short supply. What follows with SusanOs permission is a transcript of her talk and the questions
and answers taken from the YouTube video cited above.

Susan speaks : The film Inside Job is a story about how a bunch of wealthy bankers and
well-funded economists aided by an entire lobbying industry found a way to avoid any su -
pervision by the federal government for years. It was really the result of decades of the
dismantling the idea that regulation should play any role in creating a level playing field

for all Americans. This Idea began to fall into disrepute actually back when Supreme

Court Justice (1972-1987) Lewis Powell wrote a very important white paper that was de
signed to show that the free market could solve every problem in the United States and

the government had swung far too broadly in the direction of enforcing regulatory struc -
tures for important industries.

The banking industry that the movie depicts has a lot of influence on Capitol Hill. Another

source of the banking industryOs power is that they put people in key positions in Washing -
ton and the rest become fundraisers who can take on senior roles in any administration.

He shows how there is a constant flow of people between the banks and the agencies in
Washington -- a constant revolving door. And as a result the decisions that are being

made are made according to the cultural mindset of the industry they regulate. And not

just the mind-set, those making the decisions have also worked in that industry for much
of their careers.

One of the core problems for the regulation of any industry in America is whether the
regulator is actually going to operate on the industry? Or will the regulator be captured

by that industry? This is not said to imply that all that regulators are corrupt, it merely
suggests that they share a worldview as well as an approach to the difficult problems with

the industry they oversee. But the movie also shows that all the relevant data is often
outside the purview of the regulatory agencies. Because the banking industry has all the
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data and the regulators often donOt have anything, they are consequently operating often
in the dark.

Because of regulatory capture the opinions of banking sector and
Washington became one. . . . There is no need to pay people off
when they have a shared agreement with a
common approach to the world.

Inside Job really documents this confluence between the regulated and the regulator.

From this perspective - the opinions of the banking sector and those of Washington be -
came one. This is far more powerful than mere corruption. It is not about paying peo -
ple off directly. There is no need when they have a mutually shared cultural comfort and

an agreement with a common approach to the world. It is a case where the positions of

Wall Street really became the consensus view in Washington. Alan Greenspan one of the

most respected people in the country during the Clinton administration is depicted in the

movie as believing that we need a hands-off regulatory policy. A great faith in the free

market and its associated innovation is seen as outweighing the need for any independent

over sight.

He is shown as saying things like these derivative transactions are deals among profes -
sionals and they should be left that way. Then there is moment in the movie where Ra -
gurham Rajan comes forward B he is interviewed about his 2005 paper about whether or

not regulation increased or decreased risk in the financial industry. He was meant with a

torrent of attacks in 2005 for having written this paper by people in the room who all

thought that self-regulation is preferable to any government oversight and that the exer -
cise of such oversight in 2005 would risk undermining both investments and financial sta -
bility.

And this private shared worldview, as depicted in the movie, was accompanied by a very
seductive lifestyle. Lots of money being made; lots of parties particularly here in New York
where living gets quite expensive; and extraordinarily high compensation.

A major test of Wall StreetOs power - especially in the last few years - has been the ques -
tion of whether these customized derivatives contracts should be regulated at all. The re -
action was that these are customize contracts between two sophisticated parties placing

bets on where markets will go and that they are very exotic customized algorithmic
movements that are difficult for outside parties to understand. Congress took up the is -
sue; bills were introduced; and in response the industry lobbying machine swung into ac -
tion.
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In 1998 Brooksley Born who was then chairman of the Commodities Futures Trading or -
ganization wanted to introduce a concept paper B not a regulation B a concept paper sug -
gesting it would be good to worry about whether these exotic instruments these deriva -
tives were having a negative effect on the global economy. Derivatives were a boiling,
tumultuous marketplace and over which there was absolutely no regulatory oversight.

And so in the movie there was a moment when one of BourneOs lieutenants got a phone

call from the Deputy Secretary of the Treasury Department saying | have 13 bankers in

my office. and they tell me that if you release this paper we are going to plunge into the

worst financial crisis since World War 1.  She actually ends up issuing the paper but the

entire regulatory effort is quashed by enormous lobbying push on Capitol Hill that said

there should be no regulatory role for government in overseeing this healthy, self-

regulated private marketplace.

Of course the failure to regulate not only derivatives but also other exotic financial instru -
ments made possible a decade-long financial bubble which burst and ultimately created
the deepest financial crisis the world has seen since World War 1l and is making it difficult
for students here at NYU to find jobs as well as for students all over the world to find jobs
during these years. And since the Obama administration took office, there has been no
real effort at the kind of financial regulation needed. No serious effort to break up these
gigantic banks or reform financial regulation even though it is possible or certainly was
possible until we lost the house recently. Reform has been put off. The biggest banks
have gotten bigger. Notice that a major front-page story on Wall StreetOs bonuses that are
being paid out this year came out in last weekOs papers. Again that lifestyle is back and
there has been no serious effort to change the situation.

Brooksley Born Moments in Telecom Policy b
Complete Deregulation of High Speed Access in 2002

In telecom policy you donOt get very many big moments like that Brooksley Born phone

call that now seems like such a tipping point. But we have some incremental moments

that have gone by in the last few years and | think | can seize now on a few turning points

that we have hit in the last decade and are about to hit this fall in the winter in telecom

policy that will have a similar portent for the future of the Internet and the future of tele -
com policy in this country.

We know that the situation here in the United States is not that great when it comes to

high-speed Internet access. We know that our country is drifting on any index and that

we are never in the top 10. We know that our speeds are slower and costs are much

higher than in other developed nations. We know that our high-speed broadband access

and or as | prefer to call it high-speed Internet access is a fundamental engine for eco -
nomic growth for all the hot startups that you guys are going to launch and donOt want to

have to get someoneOs permission before you do it.  We know that it is an engine for as -
sisting energy development, and healthcare efforts in this country and we know that weOre

©2011 COOK NETWORK CONSULTANTS 431 GREENWAY AVE. EWING, NJ08618-2711 USA ! PAGE24



THE COOK REPORT ON INTERNET PROTOCOL FEBRUARY - MARCH 201(

not doing very well.  And we know of all the households that did not have high speed
Internet. For the nation that invented the Internet we are failing to leap ahead and capi -
talize on the advantage of this earlier investment to build up our own economic strength.

So here are some significant moments in telecom regulatory history. The first one of re -
cent vintage was the complete deregulation of high-speed Internet access in 2002 by the

Bush Federal Communications Commission. They followed that up in 2005 with the
deregulation of cable modems and then the deregulation of DSL and wireless. As

a result -- right now -- those services are subject to absolutely no regulatory

oversight . There is no regulatory structure that would constrain prices or discrimination

in the delivery of services; or that would make it possible for all Americans to have access

to high-speed services B none of that now exists - and certainly nothing that would make

it affordable for them to do so. Back there in 2002 and then also in 2003 there was a

huge step taken to eliminate line sharing [Editor: that is the requirement that the in -
cumbents give access to their infrastructure].

Broadband internet requires high up front investment. Like the
railroads and highways, a natural monopoly service for which for

a century we have compensated by demanding that the monopo -
list share the infrastructure. But in 2003 we abandoned this.

The construction of these Internet pipes there are really high upfront costs that makes

this a natural monopoly service. Consequently weOve had the idea for about 100 years

that it makes sense to share facilities. [Editor: For example with the railroads.] The goal

has been to allow someone to make the initial investment into the infrastructure but to

allow other people to share it as they need to. That ended in 2003 under the Bush FCC.

There was now to be no obligation from the infrastructure owner to lease lines to other

competitive carriers that might provide better cheaper faster Internet service or more in -
novative techniques.  So thatOs our first moment. Deregulation. That was big. The

2002 decision was rather like the Brooksley Born phone call. Another key moment
for telecom policy in this country was the election of Barack Obama.

Obamals Election as Another Key Moment

There was a tremendous amount of enthusiasm in the tech community among the very
people who had been some of the most worried about our lack of progress in the broad -
band area during the preceding administration. In November2007 Obama issued what
was seen as a terrifically encouraging policy statement in his platform on technology.
The first Substantive paragraph of that policy statement said E. and 10ve even got the
words here: He Osupports the fundamental principle that network providers should not be
allowed to charge fees to deliver the content of some Internet websites and Internet ap -
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plications over the content of others.  This policy will ensure that new companies can
enter the marketplace on an equal footing with the incumbents.O A year later there was a
kind of collective exhalation of joy seemingly caused by the fact that someone attuned to
these principles had been elevated to the presidency. Obama also promised there would
be no lobbyists; that he would certainly not hire any into his administration; and that he
would push for fact-based decision-making.

The idea at the onset of the Obama administration is that we would bring broadband to all
Americans at reasonable prices. That we would be second to none in the adoption of
high-speed Internet access around the world; that we would preserve open access to the
Internet as an engine for economic growth; and that we would use access to the Internet
as a tool to achieve all the other economic goals.

Now there are two more moments the second of which is coming up this winter and it is

possible that it will go into effect in January. And the first involving Comcast in April of

this year. The second of course is the very likely approval of the Comcast NBC merger on
which | am writing a book right now. We will talk about both.

First for those of you whoOve not have been giving it your full attention, the DC Circuit said

in April of this year because the FCC had deregulated high-speed Internet access in 2002.

With one hand the FCC could not say we have deregulated you and with the other hand

we have retained the power to tell Comcast that blocking BitTorrent is unreasonable. The

DC Circuit says you donOt have any legal basis for saying that. You have deregulated
these actors as information access providers. Therefore you do not have any le -
gal basis on which to tell them that they must operate their networks reasona -
bly . No jurisdiction.

On the contrary, no one has worried about the ability of these carriers by their

actions to constrain innovation on the part of new computing service providers

Because with restricted access to their physical communications networks the ability of

the other companies to use those networks to deliver new and innovative services --serv -
ices that the companyOs themselves either chose not to or were not able to deliver was

removed.

Back in the 70s and 80s there were a few decisions where the FCC had said we are going

to keep carriers in the position of providing basic transport services to all Americans and if

they are ever going to offer what we call enhanced services, [ Editor : presumably new
and innovative services] they are going to have to do it in a nondiscriminatory fashion

that is open to all comers. The commissioners actually worked quite hard to define what

that basic service that carriers would have to resell on a nondiscriminatory basis would be.

They relied on the existence of this resale regime to justify and non-regulation of every -
thing else.
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In effect they said: O We are going to regulate the basic transport and use it as a substrate

to carry what ever kind of innovations are made possible by using these new devices,
computers and other innovative ways of using the networkO. And this same distinction
between transport on the one hand and content and enhanced services on the other hand

stays in place between the in 1984 divestiture of AT&T and the 1996 Telecommunications

Act. You have then an unbroken path of keeping basic transport in place and enhanced
services running above it.

Access to a newborn commercial Internet became possible in the spring of 1995 when we
turned over the use of the Internet protocol from the academic world to the commercial.
The providers of access to the Internet were separate entities. We used to call them
Internet Service Providers. Legally the transport providers had no choice but to allow
these new service providers to use their physical network and in short order we had six to
7000 Internet service providers in the United States. We were regulating the underlying
providers of transmission (the carriers) and chose not to regulate the ISPs whom we
treated as special because they are doing things that just basic transport cannot do.

In the very late 90s when telephone companies started to provide access to the Internet

using their own copper wires and providing DSL service, they were still treated like com -
mon carriers. Now in techno telecom 101 talk they had to unbundle the service repre -
sented by their copper lines as just transport. They had to allow the thousands of ISPs to

continue to get shared access to those copper lines to attach the same DSL technology to

deliver enhanced services to their customers.
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Before 2002 Internet access was provided to everyone on a non discriminatory competi -
tive basis. It may have been slow but it was non discriminatory. DSL these days is not
that fast. [ Editor now we have the introduction of a critical complicating twist.]

Enter Cable Modem Service

In the late 1990s when the when the cable companies using cable modems began to in -
troduce their Internet service, they said we do not want to be treated in a regulatory way

like the old-fashioned telephone companies. What we are doing is a single integrated

service. They claimed that while cable modem service involved both transmission and

Internet service. [ Editor : In other words what is being said is that the MSOs strategy

was to proceed in such a way that their services could not, or should not, be arbitrarily

split between title one and title two of the 1997 act as was the case with the Oold-
fashionedO telephone company. ]

But the courts strongly disagreed. The Ninth Circuit said Ono no. What youOre doing is
fundamentally what weOve seen for 100 years. This is basic transmission service on top of

which you add - in a separate fashion - content. This is basic transport that should be

regulated and should be kept in place as something that lots of competitive providers can

use. [ Editor: Of course television transmission was regulated as a broadcast technology

under title Ill. There the MSOs argued that no serious changes should apply because af -
ter all with over the air only one service was viable in a given slice of spectrum.]

After the Ninth Circuit spoke in 2002, the FCC took this radical deregulatory move that

IOve already mentioned which was that we believe that cable modem service was some -
how fancy and enhanced and not a basic common carriage transport service. In essence,

the cable providers succeeded in deregulating themselves by never having offered a
basic transport service to Americans. And since they never had a history of offering

just basic transport they said Owe must be subject to the same rules [as the newly de -
regulated telcos] and we should be allowed to discriminate any time we want t0.0

In the past, while the FCC may have deregulated other new services affecting the voice

use of telephones, the FCC always said that at the same time the basic transport for that

call was still there and regulated. But now the cable companies said Ono we do not fit into

that pigeonhole, 0O thatOs not us. The FCC conceded that because the telephone companies

have been treated as common carriers, they were in fact telecommunications providers.

But since the MSOs had never been apart of that regime, they could continue to avoid

regulation by refusing to provide basic transmission services in effect de-regulating them -
selves. | consider this so important | want to make the point couple of times. The com -
mission defined cable ISPs as an information service providing enhanced and not basic
capabilities. In 2005 the Supreme Court upheld this deferring to the commissionOs author -
ity in a case called Brand X.
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But Justice Scalia was furious about this. He issued a scathing dissent saying that after all

has been said and done, and after all the regulatory orders that have been discarded; af -
ter the agency smoke has been blown away it is perfectly clear that someone offering ca -
ble modem services is offering telecommunications services. What Scalia was saying was

that in refusing to treat the cable companies like the phone companies and in effect allow -
ing the MSOs to deregulate themselves that the FCC -- overtaken by the deregulatory zeal

that was sweeping the country in 2002 stood what it had previously defined on its head B

by agreeing that what cable providers were doing was something completely different

from everything that had ever come before. But nevertheless the majority had spoken

and that is where we were with the Supreme Court after 2005 and the commission was

able to say this is a special fancy-schmancy enhanced service no longer basic.

Comcast versus BitTorrent 2007 and in 2010 FCC Finds little Authority Left

In 2007 when Comcast had started blocking BitTorrent, Kevin Martin who hated the cable
companies was now heading the FCC, told them to stop the blocking but he in reality as it
turned out no longer had any jurisdiction to do so. Nevertheless, he said: OdonOt worry |
have ancillary jurisdiction which means even though | have deregulated all these actors, |
have retained some pool of reserved power and | get to act anyway.O

The problem is you can exercise ancillary jurisdiction only if there is a statutory provision

that you can point to that you say you are assisting by exercising jurisdiction. This is a

really screwing up position for a regulator to be in Bto say that when you are acting with

regard to high-speed Internet you are doing it to support something else maybe telephone

service, or cable service? You then find that you have to support what youOre doing with a

lot of trick shots. | happened to see yesterday the ESPN competition for trick billiards.

This ancillary jurisdiction argument is rather like that. You have to get the cue ball from

the rack to jump over, hop and somehow go around the corner in a very circuitous way.

Trying to find the power Martin was looking for in ancillary jurisdiction put him in the posi -
tion of that cue ball.

It was this basic attempt at the exercise of ancillary jurisdiction that the DC District Court
found unreasonable back in April and this finding knocked the reasoning or ability of the
FCC to do any regulation in the air.

But why am | telling you this story? It is because the current FCC the Obama FCC,

has the opportunity to undo the mistakes of the Bush FCC. They could say: we

got it wrong in 2002. We assumed that basic competition would emerge be -
tween DSL and cable modem service that would keep costs down to a reasonable

level and would take the place of any need to regulate. We also assumed that ISPs
were giving their users lots of extra services like e-mail and it turns out that thatOs not

the case, because we actually found out that Americans donOt buy their Internet service
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for things like e-mail they buy it for things like speed and price which is what everyone
cares about.

They had the opportunity back in April in response to say that we are going to regulate

these services as basic transport services and give ourselves some solid regulatory foot -
hold for saying in the future anything about high-speed Internet access or saying anything

about things like deep packet inspection, about services to all Americans at reasonable

prices, for saying anything about public safety, and in particular for saying anything about
nondiscrimination. It is only going to be possible to take these actions if youOve got some
jurisdictional authority.

A Third Way?

In its response the commission decided not to be too forward but did say, in a kind of at -
tempt at tight rope walking, that they were suggesting the country should follow some -
thing that they called a third way. This way would mean adopting the former label and

calling these things telecommunications services but saying in advance would refrain from

being too heavy-handed in their regulation. While they would not impose price controls,

they would retain the power to say something about privacy, Universal service and other

consumer protection activities affecting high-speed Internet service.

There was a firestorm and an enormous lobbying effort carried out by telecommunications

companies who will stop at nothing, | think it fair to say, in the personal pressure that

they will put on people inside the government including enormous pressure put on Con -
gress people who rely on telecommunications companies for campaign contributions. An

enormous pressure was put on the White House to say look, if you do this relabeling,

youOre going to be viewed as bad for business. And the last thing you guys want is that

this will be seen as regulating the Internetbyou have to watch out for that.

And by the way, if anyone says this is about regulating the Internet, stop them in their

tracks and say: Onol! this is about regulating the basic access, the basic transport

and not about regulating the communications or the content that flows over that

transport.  Those are two entirely different things. But anyway there was fervent opposi -
tion after release of the 3 'd Way paper and 74 confused Democrats signed a letter drafted

by Gene Green saying we donOt think you should regulate the Internet and for heavens

sakeOs donOt go ahead and do that. lots of troops went marching against the FCC. They

even said this is unprecedented authority being exerted over the Internet donOt let this

happen. Next the Tea Party took this up as one of their major planks. Likely, itOs only fair

to say, prodded on by the telecommunications companies.

But it is really only fair to say that, if the commission adopted this third way, it would
really be only rolling back the clock eight years to where we were in 2002. That is to

where things were before they took the sharp deregulatory turn. But in addition to the
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court decision there were studies P lots of studies -- saying that, if we do this thousands
of Americans will lose their jobs, there will be no incentives to invest, planes will fall from
the sky, if we take any steps or even think about taking any steps toward regulating
high-speed Internet access.

Consequently, it was a leaky boat to go in any other direction than reclassifying these

services. You could do the billiards trick shot of ancillary jurisdiction where youQOre con -
stantly trying to find some source of authority in another part of the act or you could just
say we are regulating the industry because itOs essential to all Americans and right now it

is operating with no regulatory jurisdiction over it whatsoever.

So we shall see what the commission does. If the chairman does not use the three

votes he now has two reclassify Internet access as a telecommunications serv -
ice, it will be very disappointing. Because one of these potential turning points for
telecommunications policy was the election of Barack Obama. | Editor : and of course the
Commissioner did not use his three votes. Typical of a pattern that has emerged in the 9

months since SusanOs talk in which the administration has sided again and again against

the interests of those who elected it. Susan continues: ] The over all regulatory
framework for FCC having the authority to say anything about high-speed Inter -
net access is now in doubt . Every time the Commission tries to say something about

the services they will have to come up with some other authority. If the chairman
doesnOt do anything with this it will be a stunning Lucy with the football moment

for telecommunications policy . There are lots of people who have been working for

years to correct the mistakes of the Bush regime.  Lucy is arguably on CharlieOs team.

They really are on the same team. And yet itOs continually surprising how sheOs yanking

the football away all the time.

Comcast NBC Merger b the Final Big Regulatory Moment?

Now another big regulatory moment is coming up for approval likely in January. It is for

Comcast NBC merger. A little background on this one. IOl start with another story. Back in

2010 in March the city of Alexandria Virginia received a letter from Verizon. Alexandria

which is right adjacent to Washington DC had been negotiating with Verizon to get them

to roll out FiOS. They had given them a cable franchise. They were working on getting

them into town and Verizon wrote to them and said IOm sorry we are not going to expand

our FiOS service into Alexandria.. At the same time they announced they were not going

to expand into Baltimore or into Boston and into still other areas around the United

States. And just one week later the FCC rolled out its National Broadband Plan. Now the

plan remember is based on the assumption that broadband is the foundation for economic

growth nationally, and we are going to lay out its roadmap for AmericaOs economics fu -
ture. Yet it makes a lot of detailed recommendations most of which have to do with spec -
trum policy and universal service.
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The plan did not discuss competition policy or market structures in America impacting on
high-speed Internet access. There were likely good reasons for this. The commission did
not want to take on the issue of network neutrality in the broadband plan since wanted to
be seen as charting a future for high-speed Internet access and did not want to get
dragged down in this tussle over neutrality. They also were not eager to address the
market structure.

But to the extent that there is ever humor in telecommunications policy , the coincident
timing of these two events is actually funny. Because as Verizon backs out of

providing FiOS service to Alexandria and other areas of the country, the cable

monopoly steps in . And here is why.

DSL in the process of dividing up the copper line, cannot compete with what the cable
providers are capable of. Cable can upgrade its electronics rather cheaply to attain ever
faster service. To expand with DSL an inferior technology you would have to dig up the
streets to provide fiber to at least some of the network. The fact is that FiOS is the only
technology that can compete with cable. And yet less than 10% of all Americans will have
access to FiOS in the foreseeable future because Wall Street is not interested in seeing
this investment being made by Verizon. [Editor : One wonders. Are Verizon and ATT
giving the internet to Comcast and the other MSOs Will they in effect vote their

future as wireless operator offering their siloed version of the internet on cell -
phone and i-pads? Doing that would make it easier to shut out the blogs of sites

like Slate, TruthDig, Global Guerrilas, by anyone with information that flies in the

face of the view of reality presented by the neo feudal corporatocracy?]

The FCC even said in the national plan: Look we are a little worried about this because for

the speed that you need to watch video including real time video conferences with each

other -- so | donOt have to show up here in person and you can just see me on your

screen -- only cable will be able to provide the necessary speed. But Comcast is not wor -
ried because the speeds we need basically include video because video is the future of a

lot of what we will be doing online including real-time teleconferences with each other.

But hereOs another fact: the major cable providers do not compete with each other. In the

summer of 1997 they divided up their operations. They swapped systems and regionalized

their clusters. Each major metropolitan area in the United States is provided for by a sin -
gle incumbent cable provider with no one coming after them. They can raise prices as

they choose.

One of the guys when | did a recent interview with him said Oyou know Comcast owns the

InternetO  OThe Internet is essentially just a couple of virtual channels out of the hun -
dreds that they provide as pay TV services, and now they can do whatever they wantbs -
lice dice price, prioritize, monetize. The problem is when Verizon steps back from compet -
ing with cable, net neutrality becomes this tiny little issue. Who cares about that? Be -
cause the problem is that now we are dealing with one pipe for news, informa -
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tion, a little bit of internet access andbeverything that reaches Americansb and

the cable guys will have the power increase charges as they already do if you

sign up for their naked Internet access. TheyOll charge somewhat less if you take

their TV services as well. And they will make the non cable version of anything

guite unattractive. This is a tremendous policy issue for the country. Comcast
which is the nationOs largest Internet provider, the nationOs third-largest phone company

and the largest cable provider, wants to swallow up one of the five remaining oligopolies

that provide content in this country as a result of which they will control a huge chunk of

viewing hours.

The SEC and the Department of Justice are close to finishing up their review of that

merger. It looks as if that will go through. Comcast will be this vertically integrated giant

company that will be able to use its very popular online programming to make it very dif -
ficult for any other aggregator of video online content to compete. It will be possible for

Comcast to do this by selling their OTV everywhereQO service at a price that is effectively

zero. It will do this by bundling their OTV everywhereO service with the cost of their regu -
lar cable service and so this will feel to most of their subscribers like a very attractive cost

free package of video that gets them anything online that they want at any point that they

are not in their home. Sports in particular drives this transaction. People cannot live with -
out sports and Comcast controls access to sports will be the key to people subscribing as

they will find that they cannot cut the cord.

It is in ComcastOs interest to a make this merger is seen almost absolutely inevitable. They

have hired almost hundreds former government employees to lobby the people they used

to work for to make sure that this thing goes through and at NBC they are hiring and fir -
ing and cleaning house in preparation for the mergerOs consummation.

We only have a few media conglomerates and Comcast believes that this increase in their

ability to buy content will delay the day that Comcast becomes just a pipe or this uncondi -
tioned merger is in the public interest. My worry is that it really is not and given the ability

of Comcast to throw the political armies at this big issue that were thrown at the relatively

less important issue of reclassification -- of the entire thing will go through with compara -
tively little interruption. And this will enable Comcast to build a moat of comparative ad -
vantages around its cable system that no competing online provider will be able to fight

against. No one will be willing to show up and attempt to provide nondiscriminatory neu -
tral Internet access in a market where Comcast already operates. It just wonOt be worth

their while. You will have no other choice.

And I really do think that the merger is a fight over the future of the Internet. It is in
the interest of the content providers as well as the transport providers to avoid a future
that includes any commodity transport function B a future where their own businesses
cannot be confident of slicing and pricing and dicing in ways that make them the most
money possible. And they are maintaining that cord cutting is not happening -- cannot
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be happening because everyone wants this content and they want to make us expect
high-priced densely bundled, single source communications that are not very interactive

as the future of how we do things in America. So that is why it they want this merger,
[something that will give them the power to dictate this as the outcome.]

What Was the FCC for in the First Place?

So what is the country supposed to do? | think it is useful to remember what the progres -
sives were thinking about when they set up the FCC. The idea back then was that we

should have an autonomous expert agency that was not subject to the political winds

sweeping through Washington at the moment -- one that would make sound technically-

based expert decisions about the industries that were sitting in front of it. The problem at

the moment is that supervision of this central communications facility [the FCC] is almost
entirely lacking.

Australia and Structural Separation as a Kuhnian Paradigm Shift

| want to contrast this with the situation in Australia that was just reported over the

weekend. The Australian economy is booming they have strong natural resource mining

industries but they have a real problem as well with information technology infrastructure.

And they are 16 ™ in deployment at the moment among the OECD countries. And their
communications services are very expensive. As a result Minister Stephen Conroy in

2005 took it on as a mission to deploy a a fiber network throughout the country at a cost

of 38 billion dollars in order to reach every Australian for Internet access. And just this

weekend the Australian Senate passed a bill that divides their incumbent monopoly opera -
tor into transport and everything else and makes the transport available to the public for

use in building out this network. One gig speeds to 93% of all Australians are com -
ing. That is very fast and that kind of speed and leadership seems unthinkable

right now in America. But | am not just talking about supervision alone rather |

must say that even the vision to make something like this happen seems impos -
sible. It is inextricably bound up with the idea that breaking up this giant company is

going to yield better competitive services better pricing and a better future for the entire

nation. 39:15

In the 1950s Thomas Kuhn wrote about the progress of science. His central idea was

that science was organized around people who saw the world in terms of the generally ac -
cepted organizational paradigm of the time and focus their research in ways that accepted

those organizing ideas intended to reinforce them. Suddenly someone comes up with a

new theory like for example the theory of relativity and that theory represents a funda -
mental paradigm shift. What has already happened in Chattanooga and in other munici -
palities in America where the local government and often that the local independent elec -
trical utility has given up on the ability of the private telecommunications sector to provide

any useful infrastructure is now going to happen at the level of the entire Australian conti -
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nent. What is happening in Australia given the size of the commitment is a fun -
damental paradigm shift it will affect telecom policy around the world.

It will be interesting to see how our own country reacts to this. Our sense of humor is
very like the Australian sense of humor. Most of the population lives on the two coasts in
each continental sized country with the exception of Chicago in the US the middle of each
country is sparsely populated. | wonder if we are going to pay any attention to this at all?

In the telecom sector, to back up for a moment | point out that we are close to the bank -
ing problem. There are many similarities and they are all working together these days --

both the programmers and the distributors. So where DisneyOs Os CEO makes $23 million

a year, CBSOs CEO makes $43 million a year, ComcastOs Brian Roberts is way in the lead

too -- he collected almost $30 million this year and Steve Burke 34 million. An entire

economic industry is set up to help them. People writing economic reports, being paid as

consultants and hired as lobbyists. The cost of the Comcast NBC merger will run north of

$100 million in order to make sure all of this goes through. Another source of their power

is to guarantee that people as they come out of governments will be able to find jobs in

the telecommunications sector.  All the people possessing relevant data are outside the

regulator. We donOt have actual pricing data inside the FCC that would tell us what the

story really is. Wall StreetOs positions on telecommunications policy have become the
conventional wisdom in Washington. They are the accepted way of thinking.  Conse -
quently, the leadership shown in Australia seems unthinkable here.

Just one final thought for your consideration the top political contributor in the United
States between 1989 in 2010 is not Goldman Sachs which was only fifth. Verizon and
Comcast are in the top 50 contributors, but the very top political contributor in the United
States between 1989 in 2000 and was whobit was AT&T. And so thatOs all | have to say.

Any questions??

Audience : Verizon recently called up for a rewrite of the Telecommunications Act saying
needed to be rewritten from scratch. Any comment?

SC: | think everyone agrees we need to start from scratch. The problem is that it takes a
long time. This reclassification move that weOve been talking about would likely be in
place a long long time before the rewrite could be completed.

Audience Is there now nothing to the hope for reform that everyone saw when the ad -
ministration came into office? We all know that a lot of things happened and because you

are part of the administration in this particular respect you might have some more inter -
esting judgments than those of us on the outside are able to make, but tell us is there

hope still alive?
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SC: Some people said that Obama won the election but Clinton won the transition. Be -
cause you need the experienced people once you get in there thereOs nothing like starting
a government from scratch believe me. There is no phone directory no one knows whatOs

going onPso itOs very useful to have people in there with experience. That being said
the reaction to the pressures exerted by these giant industries depends on lead -
ership. It depends on steps being taken by the people at the top . | will say that

there are people of tremendous goodwill and help of the top and particularly in the ques -
tion of these technology issues. There are many excellent people with excellent under -
standing. But they need leadershipbthey need to feel as if they are acting in the best in -

terests of their leader in order to take the right. steps.
Audience : Do you think things are going in the right direction?

SC: | think how reclassification will be handled as well as the NBC merger will be very
telling moments for the Obama administration.

Audience : | get the feeling that it is somewhat poisonous in Washington to bring up ex -
amples from abroad even though we have such wonderful ones. | also wonder at times

why we donOt have a shadow cabinet. But can you tell me why bringing up the example of

structural separation in Australia in Washington DC might be so easily ignored?

SC:. Many respond to the Australian story by saying that they were dealing with a single

incumbent Telstra which has a lock on the entire economy . The businesses were angry

that regulators were angry potential competitive transport providers were angry and we

can in this country where we have the appearance of competition between cable and tele -
phone and wireless.

We donOt actually have competition. But an easy response in DC is to say now thatOs dif -
ferent we are dealing with an old-fashioned regime with an old-fashioned incompetence

here in our country this is the new era -.

Audience [question shortened] In the Wall Street situation everyone was making out.
Here it seems that there should be a set of monied interests in favor of net neutrality and
the things that seems positive -- why havenOt these folk seemed to be more prominent in

the debates?

SC: Thank you for that good question lots of good stuff buried in there. LetOs start with
the question of why arenOt content programmers saying anything about these nasty dis -
tributors?  Because they all do well, if the cable network stays in place. It was hot.
There are tens of billions of dollars flowing from distributors to programmers for their af -
filiate fees for their cable channels. There is also retransmission consent of money going
from the cable companies to the programmers. [tOs not in the interests of any of them to
break ranks because if you get Comcast angry you youOve let just lost distribution to more
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then a quarter of the country and you cannot afford that if you are depending on all these
tens of billions of dollars to show up.

There is lots of fear out there. IOve interviewed many independent programmers who say
you cannot overestimate the amount of fear people have been dealing with Comcast. Get
Comcast angry. ThatOs it your dead. Your business plan will never take off. If they have
an opportunity to show programmers that online distribution without going through this
middleman is viable. For some portion of their plan that might make a difference. But
right now though other distributors of programming have an agreement with the program
or content owners that you will never sell your programming to others for less than you
sell it to us.

In essence itOs the most favored nation clause in reverse. So they cannot actually afford to

do private distribution of the cable distributor online. Complicated but the most impor -
tant thing to realize is that their positions are all aligned. For example if you are
small like Cablevision, while you can be beaten up by Fox. But most of the other guys

are in relative parity. So you have Time Warner content and Time Warner cable and

they kind of get along. But what is good for them is not necessarily good for America.

The average American household pays more than $100 a month for cable. But another
guestion is what about all these big companies that may be squeezed. But if you are a

very large company you may hesitate to another monopoly and say go regulate them.

Because you are under pressure in Washington at your level for your practices. They

might look at you. You likely donOt want that.

Audience : Do you think the FCC has to worry about being investigated?

SC: | donOt think anyone at the FCC has to worry about anything in the Senate but of
course there are a lot of people with the change in House leadership running around like
Darrell Issa for example saying letOs take it to the FCC. Investigations are likely but what
the heck we been through that before and the commission could still act nonetheless.

You should not be managing an agency in the public interest to avoid litigation

risks.  That should never be a motivating factor. But IOve run into that in the ICANN con -
text for example. To a lot of people who said we were going to get sued and my reply was

stop -- what if we are doing the right thing and acting on behalf of the interests of the

Internet users? Just because you could get sued doesnOt mean you donOt do something if

you are convinced that doing that particular thing is right. So | am convinced that with

the Senate remaining in Democratic hands that there is not much that will happen if the

FCC does the right things.

And the Department of Justice is also working very closely with the FCC on the question of
this merger but the breadth of public interest authority of the FCC is much broader than
the antitrust authority at the Department of Justice. Work together in what | hope they
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come out with is pretty fierce market structure restrictions on Comcast but who knows
what they will do?

Now the FTC is not involved in this. The Department of Justice and FTC both have anti -
trust authority but they divide up cases between them and this one was allocated to the
Department of Justice.

Audience : And what would be the best way to make our voices actually heard?

SC: That is a difficult question and is one reason that | started one Web Daybto get peo -
ple to see each other and act collectively because we have a real collective action problem

when it comes to Americans being able to act individually on these issues. As far as activ -
ity goes there are activist groups such as Public Knowledge (public knowledge.org) and

Free Press. And IOm actually worried that there is not an easy way to stand up and be

counted.

Audience : | know that both you and Tim Wu were leading proponents of net neutrality
have moved on while Public Knowledge and free press are continuing to focus on the. Do
you think they will be following you?

SC: ThatOs an interesting and nice question Free Press and Public Knowledge have to

deal with what is possible in Washington and they have to maintain working relations with

the press and the regulators and for now structural separation is not possible. We have

the luxury of arguing for what is right and donOt have to be worried about what is possi -
ble. And this is why its great to be an academic because | know that this is the right pol -
icy outcome. | really do. But in the current context of the way the game is played in

Washington it is unthinkable that this would actually happen.

Audience : We are seeing now that they are forcing isps to move over to the cable model
so that when you are buying transport you also have to pay for content. As of Comcast
box situation we saw that restrict hulu and tell the Philadelphia Eagles fans that they
couldnOt see their clubOs game.

SC: | think that Hulu is an especially interesting case because it is one third owned by

NBC, and if Comcast bags an interest in it, it will change its future. These services can do

things like block Google TV and make sure that roku and other boxes canOt work with
them . What 10m hoping for is wiggle room a little breathing space for really successful,

even subscription-based, online resources. | am not as bummed by hulu and 360 thing

you can choose to pay for.

Audience : But your ISP has been forced to pay?
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SC: ThatOs right your ISP may have been forced to pay a fee -- this thing is so messed
up. <Laughter>

Audience : | agree that our political system is so messed up and | am concerned that it
is not likely up to the challenge. But | remember the couple of years ago there was an
auction and Google bought out some spectrum space. Any help there?

SC: Well actually Google set the rules for that auction And you know Verizon and AT&T

have far more spectrum capacity than any other carriers but you are right to speculate

about Google doing something. The whole idea of the contest behind their 100 Mb pro -
posed service for the winning community or communities. till recently | was living in Ann

Arbor where the whole community got very excited about the contest. The idea is disrup -

tive because it has motivated many computed communities to figure out things about how
to do it on their own.

Another interesting thing to see is Municipalities taking them on for themselves. ThatOs

why mentioned Chattanooga. there the power utility decided that they were going to pro -
vide fiber for the city. Take a look at what they were able to do they have very cheap very

fast Internet that. So local may work better than national. But what | am worried

about is that in theory at least we should all be one country. Just as we had and

gained national telephone service as an objective we should be able to do the

same thing for high-speed Internet

Audience : Okay one more scenario suppose nothing positive happens Comcast wins no
neutrality and especially with Europe and Japan being part of the global overall scenario
what do you think will happen with regard to the Internet in America?

SC: Well we can do a really worst-case scenario B we donOt move to IPv6 and we
never have adequate high-speed connections and | think in that case we will be -
come this sort of forgotten island nation.

Audience: People should go and talk to Genakowski in Washington and asking whose
side are you really have got to have enough spine to stand up for the American people as

a whole and if he actually did something in that direction the tea party would probably like

him when it realized that regulating as a service would help to prevent the government in
whom they have no trust from reading their private communications.

Audience did you know that Charles Ferguson who did the movie inside job also wrote a
book called the broadband problem.

SC: I actually did not know that
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Same questioner that book he actually identified this duopoly that we are left with as a
threat to innovation. As at stake here if you are the next Skype for a service like that
both arise and AT&T have strong reasons to see that you donOt succeed you have reason
to block other competing video services while the just may call it managing your network.
| donOt know how we get to structural separation either but getting there seems to be the

only course to save our economic viewed maybe we could somehow get Charles Ferguson
to make a movie about that as well.

SC: We definitely need more movies. Thank you all.
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